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JOSEPH LOCHNER VS. THE PEOPLE OF THE STATE OF NEW YORE. 1 


a Court of Appeals. 
STATE OF New YORK, ss: 


Pleas in the court of appeals held at the capitol, in the city of Al- 
bany,on the 12th day of January, in the year of our Lord one 
thousand nine hundred and four, before the judges of said court. 


Witness, the Hon, Alton B. Parker, chief judge, presiding. 
W. H. SHANKLAND, Clerk. 


Remittitur, January 13th, 1904. 


THe Propve, etc., Resp’d’t, 
ag’ st 
JosErH Locuner, App’l’nt. 


Be it remembered, that on the second day of December, in the 
year of our Lord one thousand nine hundred and two, Joseph Locb- 
ner, the appellant in this action, came bere into the court of 
b appeals, by Lindsley & Mackie, his attorneys, and filed in the 
said court a notice of uppeal and return thereto from the 
judgement of the appellate division of the supreme court in and for 
the fourth judicial department. And The People of the State of 
New York, the respondent in said action, afterward appeared in said 
court of appeals by Tiinothy Curtin, district attorney, its attorney. 

Which said notice of appeal and the return thereto filed as ufore- 
suid, are hereunto annexed. 

Whereupon, the said court of appeals having heard this cause 
argued by Messrs. William S. Mackie and Smith M. Lindsley, of 
counsel for the appellant, and by Mr. ‘Timothy Curtin, district at- 
torney, of counsel! for the respondent, and after due deliberation had 
thereon, did order and adjudge that the judginent of conviction ap- 
pealed from herein be and the same hereby is affirmed. 

And it was also further ordered, that the record aforesaid, and the 
proceedings in this court, be remitted to the Oneida county court, 
there to be proceeded upon according to law. Therefore, it 1s con- 
sidered that the said judgment conviction be affirmed, as aforesaid. 
And hereupon, as well as the notice of appeal and return thereto 
uforesaid as the judginent of the court of appeals aforesaid, by them 
given in the premises, are by the said court of appeals remitted into 
the Oneida county court before the judge thereof, according to the 

form of the statute in such case made and provided, to be en- 
¢ forced according to law, and which record now remains in the 
said Oneida county court before the Judge thereof, &c. 
W. H. SHANKLAND, 
Clerk of the Court of Appeals of the 
state of New York. 
1—292 
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Court of Appeals, Clerk’s Office. 


ALBANY, January 138th, 1904. 


J hereby certify that the preceding record contains a correct 
transcript of the proceedings in said action in the court of appeals, 
with the papers originally filed therein attached thereto. 

[SEAL. ] W. H. SHANKLAND, Clerk. 


ad Court of Appeals. 


Us 


Tau PeopLe oF THE STaTe or New YorE, “et 
JosepH Locaner, Appellant. 


Appeal Book. 


Pimothy Curtin, district attorney for respondent, Rome, N. Y. 
Lindsley & Mackig, attorneys for appellant, Utica, N. Y. 
Miled April 4, 1904, in Oneida Co. clerk’s oftice. 


1 Supreme Court, Appellate Division, Fourth Department. 
TYeE Peopte oF ‘THE State oF New York, Re- } 
spondent, | statement. 
US 


Jose#paH Locuxer, Appellant. 


Defendant was indicted for misilemeunor, second offence, to wit: 
violation of article VIII, section 110, of chap. 415, Laws of 1897, 
Known as the labor law, in requiring and perinitting an employee 
working for him in his bakery to work more than sixty hours in 
one week. Indictment was sent to Oneida county court from the 
trial term of the supreme court, held at Rome, N. Y., in October, 
1901, at which term defendant interposed demurrer. November 
11th, 1901, in Oneida county court, demurrer to indictment argued. 
February 3rd, 1902, order disallowing demurrer entered. February 
12th, 1902, defendant arraigned in Oneida county edurt and refused 
to plead. Judgment of conviction thereupon entered. County judge 
of Oneida county granted certificate of reasonable doubt and defend- 
ant served notice of appeal. 


2 Supreme Court, Oneida County. 


THR Pror.e or THE State or New Yore 
against Indictment. 
JOSEPH LOCHNER. 


The grand jury of the county of Oneida, by this indictment, ac- 
cuse Joseph Lochner of the crime of misdemeanor, second offence, 
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to wit: with the violation of article VIIT, section 110, of chapter 
415 of the Laws of 1897, known as the labor laws of the State of 
New York, and the satd defendant wrongfully and unlawfully re- 
quired and pertnitted au employee working for him iu his biseuit, 
bread and cake bakery and confectionery establishment, at the city 
of Utica, in this county, to work more than sixty hours in one week, 
cominitted as follows: 

That the said Joseph Loctiner on the 2lst day of December, one 
thousand eight hundred and ninety-nine, after having been duly 
arrested upon the complait of Frank Couverette, charged with 
violation of article VITI of the said labor Jaw, in permitting his em- 
ployees to work more than sixty hours in one week, plead guilty 
to the charge in and at the citv court of Utica, a court of competent 
jurisdiction, und was sentenced to pay a fine of twenty dollars, or in 
default thereof, to stand committed for twenty days in the Oneida 
county Jail, and the said defendant paid his said fine of twenty dol- 
lars, ‘hat the said defendant after such conviction upon his plea 
of guilty, wrongfully, unlawfully and knowingly, with the tent on 
his part to violate the law, perinitted aud required one Aman 
Schinitter, an employee in his employ, to work more than sixty hours 

in one week, during the week commencing April 19th and 
3 ending April 26th, one thousand nine hundred and one, at 

his biscuit, bread and cake bakery and confectionery estab- 
lishtnent situated at numbers §2-84 South street, in the city of Utiea, 
this county, aud thereby cominitting the crime of misdemeanor, 
second offense. 

Contrary to the form of the statute in such case made and pro- 
vided, and against the peace of the People of the State of New York, 
and their dignity. 

TIMOTHY CURTIN, 
District Attorney of Oneida County. 


Endorsed: “ A true bill.” 
SAMUEL R. WRIGHT, Foreman. 


Supreme Court, Oneida County. 


Tor People oF THE STATE oF New YORK 
against Demurrer. 
JoszepH LocHNER. 


The defendant Joseph Lochner, above named, demurs to the in- 
dictment presented by the last grand jury on the 22nd day of Octo- 
ber, 1901, charging him with the crime of misdemeanor, second of- 
fense, to wit: with the violation of article VIL, section 110, of 
chapter 415 of the Laws of 1897, known as the labor laws of the 
State of New York, on the following grounds: 

First. ‘That more than one crime is charged In the indictment, 
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within the meaning of section 278 of the Code of Criminal Procedure 
of the State of New York. 

4 Second. That more than one critne is charged in the indict- 
ment, within the meaning of section 279 of the Code of Crim- 

inal Procedure of the State of New York. 

Third. Vhat the facts stated do not constitute a crime. 

Wherefore this defendant asks Judgment of the court that he be 
dismissed and discharged from the said premises specified in said 
indictment. 

Dated October 30, 1901. 

WILLIAM 8. MACKIE, 


Attorney for Defendant. 
Office and postoffice address, 110 Genesee St., Utica, N.Y. 


At a term of the county court, held in and for the county of 
Oneida, at the court house in the city of Rome, N. Y., November 11, 
1901. 

Present: Hon. Watson T. Dunmore, justice presiding. 


Supreme Court, Oneida County. 


Order Disallowing 


against Demurrer. 


THE People OF THE StTaTe or New YorK 
JOSEPH LOCHNER. 
A demurrer to the indictisent having been interposed by the de- 
fendant through hits counsel, William S. Mackie, and 
5 After hearing William S. Mackie, attorney for the said de- 
fendant, in favor of sueb Jemurrer, and Timothy Curtin, 
district attorney, in opposition thereto, 
Ordered, that the said demurrer be and the same is hereby over- 
ruled and disallowed. Defendant may plead upon the first day of 
the February, 1902 term of this court, at 2 o’elock p. in. 


Enter 
W. ‘T. DUNMORE, 
Oneida County Judge. 


At a trial term of the county court held at the court house, in the 
city of Utica, in and for the county of Oneida, commencing on Mon- 
day, the 10th day of February, 1902. 

Before Hon. W. T. Dunmore, Oneida county judge, presiding. 


THe PEOPLE ' 
US. Judgment of Conviction, ete. 
JosepoH LOCHNER. 


Defendant, indicted for the crime of misdemeanor, secoud offense, 
to wit: with the violation of article VIIT, section 110, of chap. A15, 
of the Laws of 1897, know as the labor laws of the State of New 
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York, and the defendant having refused to plead, and having been 
thereupon duly convicted of misdemeanor second offense, is this 
12th day of February, 1902, sentenced to pay a fine of $50 and to 
stand committed until paid, not to exceed 50 daysin the Oneida 
county jail. Bail allowed in the sum of $50 and bond filed. 


6 STATE OF New York, - 
Oneida County, i 


J certify that the above is a true extract from the minutes of said 

court kept by meas clerk thereof. Witness the seal of said 

[u. s.] court, at the city of Utica, this 20th day of February, 1902. 
JOSEPH PORTICR, Clerk. 


Oneida County Court. 


Tuk PeorLe OF THE Strate vr New Yore 
| : 1 Certificate of Rea- 


us. 
Josern LocHNER if sonable Doubt. 


The defendant above named, having duly made application in 
open court and during the term at which he was convicted, for a 
certificate of reasonable doubt as to whether or not the judement 
of this court should stand, and after hearing Wilham S. Mackie, 
counsel for said defendant, ‘and Hon. Tiocthy Curtin, district at- 
torney of Oneida county. 

I, the undersigned, county jude of Qneida county, the judge 
holding the term at which said defendant was convicted, do hereby 
certify, that in my opinion, there 1s reasonable doubt whether the 
judgment of conviction against the defendant above named for the 
crime of misdemeanor, second offense, in requiring and permitting 
an employee, working for him in his buscuit, bread and cake bakery 
and confectionery establishment at Utica, N. Y., to work more than 

sixty hours in one week, rendered in the Oneida county 
7 court held at Utica, in aud for the county of Oneida, N. Y., 
on the 12th day of F ebruary, 1902, should stand. 


Dated February 12, 1902. 
W. T. DUNMORE, 
Oneida Co. Judge. 


Oneida County Court. 


THE PeEorLe oF THE Srare oF New YORK ) 
aS Notice of Appeal. 
JOSEPH LOCHNER. ( 


Take notice, that the defendant above named, appeals to the ap- 
pellate division of the supreme court from judgment of conviction 
of the crime of misdemenuor, Second offense, in requiring and per- 
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mitting an employee working for itn in his biscuit, bread and cake 
bakery und confectionery establishinent at Utica, N. Y., to work 
more than sixty hours in oue week, rendered against him by the 
Onelda county court at a term thereol, held at Utica, in and for the 
county of Oneida, on the 12th day of February, 1902. 
Dated February 12, 1902. 
Yours, ete., WILLIAM 5S. MACKIE, 
Attorney for Defendant, 115 Genesee Street, Utica, N. Y. 


‘To the clerk of the county of Oneida and to Hon, Timothy Cur- 
tin, district attorney of Oneida county. 


§ Oneida County Court. 


Tre PEOPLE oF THE STATE OF NEw Yorr 
VS. Stipulation. 
Josiprr LOCHNER. 


Tt is nereby stipulated that the foregoing indictment, demurrer, 
order disallowing demurrer, judement of conviction, certificate of 
rensonable doubt, and notice of appeal, are true copies of the origt- 
nals and the whole thereof on file in Oneida county clerk’s office, 
and a certification of sald papers by the elerk of Queida county 
Is hereby waived. 

ated February 26, 1902. 

TIMOTHY CURTIN, 
District Attorney 
WILLIAM 8. MACKIE, 
Attorney for Defendant. 


Supreme Court, Appellate Division, Fourth Department. 


THe PEOPLE OF THE STATE OF NEW YORK, 


is Saas > Affidavit No Opinion. 
JOSEPH LOCHNER, Appellant. 


ONEIDA COUNTY, ss: 


Wilhain $. Mackie, being duly sworn, says that he is the 
i attorney for the defendant and appellant above named: that 
bo opinion was given in the court below upon disallowing 
the defendant's demurrer herein, nor upon the Judement of con- 
viction. 
WILLIAM 8. MACKIE. 


sworn to before me Feb. 24th, 1902. 
L. N. SOUTHWORTH, 
Notary Public, Oneida Co., N. Y. 


TH PEOPLE OF THE STATE OF NEW YORE. | 


Supreme Court, Appellate Division, Fourth Judicial Department, 
Clerk’s Office, Rochester, N. Y. 


T, Newell ©. Fulton, clerk of the appellate division of the supreine 
court in the fourth judicial department, do hereby certify that the 
following is a copy of the order made by the said court upon the 
appeal in the above entitled action or proceeding, and entered in 
ny office on the loth day of May, 1902, and that the original case 
ov papers upon which said appeal was heard are hereunto annexed. 

In witness whereof, [ have hereunto set mv band and affixed the 
seal of tle satd court, at the city of Rochester, this L6th day of May, 


[SEAL. ] NEWELL C. FULTON, Clerk. 
10 Ata terin of the appellate division of the supreme court, 


held in and for the fourth judicial department, at the city of 
Rochester, on the 13th day of May, 1902. 

Present: Honorable Peter B. McLennan, senior associate judge, 
presiding. ITonorable Alfred Spring, Honorable Pardon C. Wil- 
liams, Honorable Frank Il. Hiscock, Honorable Jolin M. Davy, as- 
suciate Justices. 


Tae Pror.e, Respondent, 
| US. 
JosEPH LOCHNER, Appellant, | 


{ Order of Affirmance on Appeal from 
Judgment. 


Lhe above named defendant and appellant in this action having 
appealed to the appellate division of the supreme court from a judg- 
inent of conviction of the county court of Oneida county, and en- 
tered in the clerk’s office of the county of Oneida, on the 12th day 
of February, 1902, and the said appeal having been argued by Mr. 
William 3%. Mackic, of counsel for the appellant, and Mr. Timotlhiv 
Curtin, ef counsel for the respondent, and due deliberation having 
been had thereon, 

[tis hereby ordered and adjudged that the judgment so appealed 
from be, and the same is hereby affirined, and case remitted to the 
county court of Oneida county, pursuant to section 547 of the Code 
of Criminal Procedure. Opinion by Davy, J., Spring and Fliscock, 
JJ.. concurring; McLennan and Williams, JJ., dissenting. 


[ SEAL. | NEWELL C. FULTON, Clerk. 
11 Supreme Court, Appellate Division, Fourth Department. 


Tae Pror.e or tHe State of New York, Re- | 
spondent, 
ugarinst 


| 
! Judgment. 
JoserH Locunen, Appellant. | 


The above named defendant, Joseph Lochner, having appealed to 
the appellate division of the supreme court, fourth department, 


—— TT —— ry — — = — 
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from a judgment of conviction for the crime of misdemeanor, to wil: 
“ violation of article VIIT, section 110 of chapter 415 of the Laws of 
1897, known as the labor laws of the State of New York,” hereto- 
fore rendered against lim in the Oneida county court, and entered 
in the clerk’s office of the county of Oneida on the 12th day of Feb- 
raary, 1902, adjudging the defendant guilty of the ertme charged 
in the incdictinent and sentencing hitn to pay a fine of fifty dollars 
and that he sland conmunitted until paid not to exceed fifty days in 
the Oneida county jatl, and the said appeal liaving been daly heard 
uta terin of the appellate division of the supreme court for the 
fourth department, and an order of said appellate division having 
been thereafter and on the 13th day of May, 1902, duly made and 
entered in the office of the clerk of the said appellate division, order- 
ing and adjudging that the judgment of conviction here appealed 
from be affirmed. 

Now, on motion of Timothy Curtin, district attorney of Oneida 
county, it is hereby adjudged and determined that the judgment 
of conviction here appealed from be, and the same is hereby, af- 
firmed. 

[SEAL. | NEWELL GC. FULTON, Clerk. 


12 Supreme Court, Appellate Division, Fourth Judicial Depart- 
ment, Clerk’s Office, Rochester, N. Y. 


J, Newell C. Fulton, clerk of the appellate division of the supreme 
court, in the fourth judicial departinent, do hereby certify that the 
annexed judgment is a true copy of the original now on file in this 
office, and of the whole thereof. 

In witness whereof, I have hereunto set my hand and affixed the 
seul of the said court at the city of Rochester, this 3d day of Qe- 
tober, 1902. 

(SEAL. ] NEWELL C. FULTON, Clerk. 


Oneida County Court. 


THE PEOPLE OF THE STaTE OF NEW YORK, 
Respondent, | Notice of Appeal to 
vs. | ( Court of Appeals. 
JOSEPH Locuner, Appellant. } 


GENTLEMEN: ‘Take notice that the defendant, Joseph Lochner, 
above named, appeals to the court of appeals from the order of af. 
firmance and the judgment of the appeliate division, fourth depart- 
ment, dated May 18, 1902, and entered in Oneida county clerk’s 
office October 8th, 1902, affirming the judgment of conviction of the 
crime of misdemeanor, to wit: violation of article VIII, section 110 
of chapter 415 of the Laws of 1897, known as the labor laws of the 
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state of New York, in requiring and permitting an employee 
13 working for him in his biscuit, bread and cake bakery and con- 

fectionery establishment at Utiea, N. Y., to work more than 
sixty hours in one week, rendered agutnst hiin by the Qneida county 
court, nt a term thereof held at Utiea, N. Y., in and for the county 
of Oneida, on the 12th day of February, 1902. 


Yours, &c., LINDSLEY & MACKIE, 
Attorneys for Defendant, 115 Genesee Street, 
Utica, N. Y. 


Dated November 24, 1902. 


‘Lo the clerk of the county of Oneida, and to Hon. Timothy 
Curtin, district attorney of Oneida county. 


Certificate. 


sraTe’ oF New YORK, { 
8s: 
Oneida County, J 


I,George D. Frank, acting clerk of Oncida county, do lLereby 
certify that the foregoing are true copies of the original Judgement 
roll on afirmance by the appellate division, aud notice of appeal to 
the court of appeals on file in Oneida county clerk’s office and of 
the whole thereof. 

In witness whereof, I have hereunto sect my hand and affixed the 
seal of suid county this Ist day of December, 1902. 

[L. S.] GEORGE D. FRANK, 
Acting Clerk of Oneida County. 


1-4 Supreme Court, Appellate Division, Fourth Department. 


US 


kh PEOPLE OF THE STATE OF NEw ‘ en 

Tat PEOPLE oF THES oF New York, Respondent, 

Opinion. 
JoserH LocHNER, Appellant. 


Argued at March term, 1902; decided at May term, 1902. 


Present: Hon. Peter B. McLennan, senior associate justice presid- 
ing. Spring, Willams, Hiscock and Davy, associate justices. 

This isan appeal from a judgment of conviction of the defendant 
in the Oneida county court, for a misdemeanor in violating article 
VIII, section 110 of chapter. 415 of the Laws of 1597 known as the 
labor laws. 

‘Timothy Curtin, for respondent. 

Willtam 8. Mackie, for appellant. 


Davy, d.- 


The defendant was indicted by the grand jury of Oneida county 
for a violation of chapter 415 of the Laws of 1897, section 110, en- 
2—292 
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titled “An act in relation to labor.” The indictment in substance, 

charges that the defendant, on the 21st day of December, 1899, 

committed the crime of misdemeanor, second offense. to wit: with 

having violated article VITI, section 110 of chapter 416 of the Laws 
of 1897, known as the labor laws of the State of New York, 

15 In permitting an employee working for him in his bakery to 
work more than sixty hours in one week. 

Section 110 of said act provides that “* No employee shall be re- 
quired or permitted to work in a biscuit, bread or cake bakery or 
confectionery establishment more than sixty hours in any one week, 
or more than ten hours in any one day, unless for thé purpose of 
making a shorter work day on the last day of the week ; nor more 
hours in any one week than will make an average of ten hours per 
day for the number of days during such week in which such em- 
ployee shali work.” 

‘The defendant demurred to the indictment on the pround that 
more than one crime is charged in the indictment within the mean- 
ing of sections 278 and 279 of the Code of Critninal Procedure, anc 
that the facts stated in the indictment do not constitute a crime. 
‘The demurrer was overruled, and the defendant when arraigned, 
was tried and convicted of misdemeanor, second offense, and was 
sentenced to pay a fine of $50 and to stand committed until paid, 
not exceeding fifty days in the Oneida County jail. The appeal 
from the judgment of conviction brings up for review the order 
overruling the demurrer. 

The indictment follows the language of the statute and the rule 
is well settled thatan indictment for a statutory misdemeanor, which 
charges the facts constituting the crime in the words of the statute 
and coutains averments as to time, place aud person and other cir- 
cumstances to identify the particular transaction, is good. Peaple 
vs. West (106 N. Y., 293), People vs. King (110 N. Y., 422), People vs. 
Welden (111 N. Y., 574). 

The learned counsel for the appellant has devoted his argu- 
16 ment principally to a discussion of the constitutionality of the 
act, and he contends that the statute is an unlawful invasion 
of the liberty of the defendant, because 1t unnecessarily prohibits 
him from contracting with others to carry on his business; that it 
is In violation of article ATV, section 1 of the Constitution of the 
United States, which provides that no State shall make or enforce 
any Jaw which shall abridge the privileges or immunities of the 
citizens of the United States, nor deny any person within its juris- 
diction the equal protection of the law, and that itis also a violation 
of the following provisions of article [ of the constitution of the 
State of New York, viz: “No member of this State shall be dis- 
franchised or deprived of any of the rights or privileges secured to 
any citizen thereof, unless by the law of the land or the judgment 
of his peers,” aud ‘No person shall be deprived of life, liberty or 
property without due process of law.” | 
The statute authorizes the employment of men to labor in biscuit, 
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breud or cake bakeries or confectionery establishments not more than 
sixty hours in any one week or more than ten hours in any one day. 
‘This section of the statute merely declares that ten hours’ labor 
performed within twenty-four hours shall constitute a day’s work, 
and no employé shall be required or permitted to work a greater 
number of hiours for such emplover. The constitutionality of this 
act must be determined by the citizen’s right to pursue a lawful em- 
plovinent. If the restriction is arbitrary and does not pertain to the 
welfare and health of the people, it cannot be upheld. 

It has been frequentty held thatit isonly when a case is presented 
which shows clearly that a statute when fairly and reasonably eon- 

strued, 1s brought in conflict with some provision of the Con- 
17 stitution, that the court is justified in pronouncing the law 

invalid, (Cooley Const. Lim., 164); and that the courts can- 
not inquire whether the legislative enactments are unwise or ex- 
pecient. 

A State in the exercise of its constitutional power may regulate 
the conduct of its citizens toward each other and when necessary 
for the public good, the inanner in which each shall use his prap- 
erty. Munn vs. (ll. (94 U.S., 118), People vs. Budd (117 N. Y., 14). 

So in the examination of this case, we stark with the rule of law 
well settled that nothing buta clear usurpation of power prohibited 
by the Constitution will jastify the judicial department in pronounc- 
ing an-act of the legislative department unconstitutional and 
void. 

mections 111 to 115 of the act in question aim to prescribe the 
sanitary conditions necessary to be maintained, in order to properly 
conduct a bakery and to protect the health of the community, and 
the health of those engaged in business of that nature. 

‘The act provides that: “All buildings or rooms occupied as bis- 
cult, bread, pie or cake bakeries shail be drained and plumbed ina 
manner conducive to the proper and healthful sanitary condition 
thereof, and shall be constructed with air shafts, windows or veuti- 
lating pipes, sufficient to insure ventilation. ‘Phe factory inspector 
may dtreet the proper drainage, plumbing and ventilation of such 
rooms or buildings. No cellar or basement, not now used for a 
bakery shall hereafter be so occupied or used, unless the proprietor 
shall comply with the sanitary provisions of said act.” 

It also provides that: “ Every room used for the manufacture of 

flour or meal food products shall be at least eight feet in 
1S height and shall have,if deemed necessary by the factory in- 

spector, an impermeable floor constructed of eement, or of 
tiles laid in cement, or an additional flooring of wood properly sat- 
urinated with linseed oil. The side walls of such rooms shall be 
plastered or wainscotted. The factory inspector may require the 
sidg walls anc ceiling to be whitewashed, at least once in three 
months. Ife inay also require the wood work of such walls to be 
painted. ‘The furniture and utensils shall be so arranged as to be 
readily cleansed and not prevent the proper cleaning of any part of 
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aroom. The manufactured flour or meal food shall be kept in dry 
and airy rooms so arranged that the floors, shelves and ail other 
facilities for storing the sane can be properly cleaned.” 

“ Every sach bakery shall be provided with «a proper wash-room 
and water-closet or water-closeis apart from the buke-room, or rooms 
where the manufacture of such food product is conducted, and no 
water-closet, earth-closet, privy or ash-pit shall be within or con- 
nected directly with the bake-ruom of anv bakery, botel or public 
bake-room. Sleeping'places for the persons employed in the bakery 
shall be separate from the rooms wiere flour or meal food products 
are Toanufactured or stored. I[f the sleeping places are on the same 
floor where such products are inanufactured, stored or sold, the fac- 
tory iuspector may inspect wnd order them put in a proper sanitary 
condition.” 

Sub-division three of section 384 of the Penal Code provides: “Any 
person who violates or does nat comply with the provisions of article 
eight of the labor law, relating to bakeries and confectionery estab- 
lishments, and employment of labor and the manufacture of flour 
or weal food produets thereimn,’—‘is guilty of a misdemeanor, and 

upon conviction shall be punished for a first offense by a fine 
19 of not less than twenty nor more than one hundred dollars ; 

for a second offense by a fine of not less than fifty nor more 
than two hundred dollars,or by imprisonment for not more than thirty 
days, or by both such fine and tmprisoniment, for a third offense by 
a fine of not less than two hundred and fifty dollars, or by impris- 
onment for not More than sixty days, or by both such fine and im- 
prisonment.” 

This brings us to the main question in the case, namely: ‘The na- 
ture and extent of the police power of the State. 

There 1s little, if anything, to be said other than the courts have 
already said on this subject. 

It was remarked by Judge Gray in People vs. Ewer (141 N. Y., 
132), “That it is difficult, if not impossible, to define the police power 
of a State; or, under recent judicial decisions, to say where the con- 
stitutional boundaries limiting tts exercise are to be fixed.” 

The police power of the State is the power which enables it to pro- 
mote the health, coinfort, saleby and welfare of society. It is very 
broad and far-reachtng, but itis not without its limitations. 

The rule seems to be well settled, that when one devotes his prop- 
erty to a use or carries on a business in which the public has an in- 
terest, he holds the property und carries on the business subject to 
the police power of the State to regulate or control its use, $0 a3 to pro- 
tectand preserve the public lrealth, the public rnorals and the general 
safety and welfare of the public. Berthelf vs. O'Reilly (74 N. Y., 015). 

The line between a valid exercise of the police power and the in- 
vasion of private rights is clearly drawn by Judge Earl in 

20 his opinion in watter of application of Jacobs (98 N. Y., 110). 
He says: “Generally 1t is for the legislature to determine 

what laws and regulations are needed to protect the public health 
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‘aud secure the public comfort and safety, and while its measures 
are calculated, intended, convenient and appropriate to accomplish 
these encis, the exercise of its diseretion Is not subject to review bv 
the courts. But they must have some relation totheseends. Under 
the mere guise of police regulations, personal rights and private 
property cannot be arbitrarily tuvaded, aud the determination of 
the legislature is not final or conclusive. [fit passes an act osteusi- 
bly ior the public health, and thereby destroys or takes away the 
property of a citizen, or interferes with lis personal liberty, then it 
Is for the courts to scrutinize the act and see whether tt really rel: bes 
to and is convenient and uppropriate to promote the public health.” 

[t was remmaurked by Judge O’Brien in People vs. Ioseuberg (136 
N. Y., 415) that: “Ifthe act and the constitution can be construed 
sv us bo cnible both to stand, and each cain be given a proper and leeit- 
imate office to perform, if is the duty of the ciel adopt such legis- 
lation. ‘Phe lecislature, under the police power, unuy certainly reru- 
late or even prohibit the carrying on of any pant betes li such manner 
and in such place as to become d: aneerous or detrimental to the 
health, morals or good order of the community.” 

Judec Vann in discussing the statute entitled An act to regulate 
barbering on Sunday, Peanle vs. Flavnor, (149 N. Y., 204), Says ; 

CAs barbers eenerally ‘work more hours cach (lay than most Inen, 
the legislature may have well concluded that legislation was neces- 
sary for the protec ction of their health? And ate page 205, he says: 
“Jtis to the interest of the State to have strony, robust, healthy 

citizens, capable of self support, of bearing arms, and of add- 
21 ing to the resources of the country. Laws to effeeé this pur- 
pose, by protecting the citizens from overwork and requiring 

au generai day of rest to restore his strength and preserve his health, 
have an obvious connection with the public welfare.” 

lt was held in People ez red. Nechaineus vs. Warden, etc. (144 
N. Y., 536), that: “Phe restraint of personal action is justihel, 
when Tt nianifestly tends to protection of the health and coimfort of 
Lic Community, and no constitutional guaranty is then violated.” 

ln Health Department vs. Rector (145 N. Y., 32), the court laid 
down the rale that the legislature, in the exercise of ils power to 
conserve the public health, safety and welfare, may direct that cer- 
til linprevements or alterations shall be made in tenant houses at 
the owners’ expense, and that suitalbic appliances be supplied to 
receive and distribute a supply of water for domestic use. Judge 
Peckhain, in discussing the saad teense of the act (page 4:3), 
says: © Laws and reculations of a police nature, though they may 
disturb the enjoyinent of individual rights, are not unconstitutional, 
though me provision is made tor such disturbances. They do uot 
appropriate private property for public use, but simply rerulate its 
use and cnjoyment by the owner.’ Under the police power, per- 
sons aud property are subjected to all kinds of restraints and 
burdens, in order to secure the general comfort and health of the 
public. 
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It has been held that the legislature might prohibit railroads 
from permitting or requiring workmen who have worked twenty- 
four hours, to go on duty again antil they havejhad eight drours’ 

rest. ‘lhe same act also provides that ten heurs’ work out of 
spl twelve consecutive hours shall constitute a day’s labor. 
People vs. Phyfe (136 N. Y., 554). 

The State, under its police power, may require every locomotive 
engineer to pass an examination before a board of examiners, as to 
his skill in operating «a locomotive engine, and his general compe- 
tency as ah engineer, and also inquire into his character and habits, 
and to withhold the license if he be found reckless or intemperate. 
It may also enact that every railroad corporation shall not permit 
any locomotive ebgineer in its employ to run a locomotive engine 
more than ten consecutive hours in any one day. It may provide 
when a locomotive engineer is found to be in a state of intoxication, 
that the board be authorized to revoke and cancel his license, and 
likewise whenever they shall be satisfied of the unfitness of the en- 
eineer. Such legislation would be clearly within the scope and 
power of the legislature to protect the lives of passengers and prop 
erty. 

In Tiedman’s Lim. Police Power, 181, the author states: “If the 
ia did not interfere, the feverish, intense desire to acquire wealth— 
inciting a relentless rivalry and competition, would ultimately pre- 
vent, not only the wage-earuer, but likewise the capitalists and the 
employers themselves from vielding to the warnings of nature and 
obeying the instinct of self-preservation by resting periodically from 
labor.” 

The Utah statute, which limited the hours for labor in all under- 
eround mines and smelting works, except in cases of emergency, 
when life and property were in Imminent danger, to eight hours, 
wits held to be constitutional by the Utah courts as well as by the 
Supreme Court of the United States, the latter taking the position 

that the State had aright to limit the hours for ijabor to 
20 those engaged in dangerous or unhealthy employments. 
Holden ws. Hardy (169 U.5S., 361). 

Another common form of statutory regulation of the hours of 
labor, is the provision that workmnmen on public works shail not be 
required to work more than a prescribed number of hours each day. 
Where the regulation 1s applied to employees of the city, county or 
Stute government, who are employed and were paid dtrectly by 
these respective governments. ‘he safety and health of a large 
body of workmen gathered together in one place, a mine, a factory 
or workshop, are endangered if proper precautions are not taken by 
the employer against the source of danger, and everywhere we find 
the statutes both varied aud numerous, which require employers and 
the owners of buildings, which are used as workshops, and the owners 
of mines to do certain things which are declared by statute to be nec- 
essary for the protection of the workmen. Inspectors are generally 
appointed tosee that suitable regulations areobserved. hese regu- 
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lations in the main are all reasonable safe-guards and their consti- 
tutionality has been rarely questioned. 

Many other cases pertaining to this subject might be cited which 
confirm the principles we linve stated, 

if the statute under consideration invades the right of properly 
and the liberty of the individual, then many of the statutes of this 
State that have been held to be constitutional and their enactment 
within the police power of the State, are subject to the same criti- 
¢15m. 

The statute iu question does not restrict the right of the defendant, 
to carry ou his business or to engage as many persons as he sees fit in 

such business, but it simply prohibits hin from requiring or 
24 compelling his employees to work more than ten hours i 

any one day, or more than sixty hours in any Gue week ; in 
other words, the statute does not prohibit any right, but regulates it, 
and there is a wide difference between regulation and prohibition, 
between prescribing the terms by which the right may be enjoyed, 
and the denial of that right altogether. The defendant is not de- 
prived of any right or privilege, which is not denied to others in a 
stnilar business. ‘The provisions of the statute in question are 
directed to all persons engaged in the bakery business. It neither 
confers special privileges nor makes unjust discrimination. All who 
are engaged in that business are entitled to its benefit and subjected 
{o ils restrictions. Itis open to any citizen to euguge in that busi- 
ness, and the privileges conferred belong equally to all. 

It ts very important for the health of the community, that bakers 
should supply people with wholesome bread and pure food. The 
people are interested in the business; it 1s of so much public inter- 
est that the legislature under the police power of the State, may 
control the business by any regulation which 1s necessary to secure 
the public health. The regulations instituted by this statute were 
for the purpose of protecting the health of the employés, and giving 
the public pure and wholesome bread aud other articles of food sold 
by bakers. 

‘These establishments are compelled to do baking during the night- 
time, in order to supply their customers in the morning. It is nee- 
essary for them to have their ovens heated day and night, and their 
employees are required to work more hours each day than men usu- 
ally work who are engaged in other kinds of business. When we 

consider the intense heat of the rooms where baking is done, 
20 and the flour that floats in the air and is breathed by those 

who work in bakeries, there can be but little doubt that pro- 
longed labor day and night, subject to these conditions, might pro- 
duce a diseaseal condition of the human systein, so that the em- 
ployees would not be capable of doing their work well and supply- 
ing the publie with wholesome food. 

The legislature no doubt recognized the fact that proprietors of 
these establishtnents desire to obtain as much labor as possible from 
their employees, who from fear of being discharged, are often in- 
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duced to comply with the employer’s request to work during both 
night and day, and the legislature evidently reached the conelu- 
sion that more than ten hours labor each day might be injurious to 
the health of the emplovees. 

‘he rule laid down tn People ws. Havnor (supra), shows that the 
courts are disposed to uphold a statutory regulatiou enacted for the 
safety of the public and to protect the health of the individual em- 
ibe froin the dangers threatened by excessive or exhaustive 

abor. 

We are of the opinion that the act is constitutional, that the jadg- 
ment of conviction is rie«ht and should be athirmed. 

All coneur, except MeLennan and Williams, JJ., who dissent. 
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26 Opinion of Court of Appeals. 
Parker, Ch. J: 


Defendant’s conviction 1s under sub-diviston 3, section 3842, Penal 
Code, which makes a violation of article VIII, chapter 415, Laws 
1897,a misdemeanor. Thejudgment is affirmed by the appellate di- 
Visiob. 

Defendant urges as ground fora reversal that article Vill—which 

on its face purports to be, as we shall see later, an exercise of 
ae tie police power of the State—offends against the first section 
of the 14th amendment to the United States Constitution. 
‘That section provides that ‘“ No State shall make or enforce any law 
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which shall abridge the privileges or immunities of citizens of 
the United States; nor shall any State deprive any person of life, 
liberty or property, without due process of law, nor deny to any 
person within its jurisdiction the equal protection of the laws.” It 
is also claimed that the statute violates those provistons of the State 
constitution which declare that “ No metnber of this State shall be 
disfrancliused, or deprived of any of the rights or privileges secured 
to any citizen thereof, unless by the law of the land, or the judg- 
inent of his peers” (Const. art. 1, § 1), “nor be deprived of Itfe, 
liberty or property without due process of law.” (Const. art. 1, § 6.) 

The first cases in which the 14th amendment is discussed by the 
United States Supreme Court are the Slaughter House cases (83 U.S. 
0G), wherein is challenged the Loutsiana statute authorizing the re- 
moval of noxious slaughter houses from the more densely populated 
part of New Orleans, and their location where they could least alfect 
the health and comfort of the people, and to that end granting a 
corporation exclusive right for 25 vears to maintain slaughter houses 
within 8 parishes, contaming between 200,000 and 300,000 people, 
and including New Orleans. ‘This is held to be a police regulation 
for the health and comfort of the people, and, therefore, within the 
power of the State legislature, and not affected by the 14th amend- 
ment, Which the court says is not intended to iterfere with the ex- 
ercise of police power by the States. : 

fn Barbier v. Connolly (118 U. 8. 27) the Supreme Court has 
before it a San Francisco ordinance prohibiting work in public 
laundries within defined territory from LO p. m. to 6 a. m., claimed 
to be repugnant to the 14th amendment. The court rules that the 
ordinance is well within the police power, and in the course of the 
opinion says: “ Neither the amendment—broad and comprehensive 
as it is—nuor any other amendmeut, was designed to interfere with 

the power of the State, sometimes termed its police power, to 
25 prescribe regulations to promote the health, peace, mnorals, 

education and good order of the people, and to legislate so us 
to increase the industries of the Slate, develop ils resources and add 
to its wealth and prosperity ” (p. 51). 

‘There are many interesting cases in the United States Supreme 
Court sustaining statutes of different States which in terms seem re- 
pugnant to the l4th amendment, but which that court declares to be 
wilhin the police power of the States. Among them‘are statutes de- 
elaring a railroad company liable for damages to an employee al- 
though caused by another employee (127 U. 8S. 205); fixing the 
damages at double the value of stock killed, when due to the neglect 
of a railrond company to maintain fences (129 U.S. 26); requiring 
locomotive engineers to be liceused, and providing that the railroad 
company employing them pay the fees of examination (128 0.8. 
96); requiring cars to be heated otherwise than by stoves on rail- 
roads over 50 miles in length (165 U.S. 628); providing for i1mme- 
diate payment of wages by railroad companies to discharged em- 
ployees (173 U.S. 404); prohibiting optious to sell grain (154 U.S. 
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425); providing for inspection of mines at expense of owners (185 
U. 38. 203), and one declaring void all contracts for sales of stocks on 
margins (187 U.S. 606). 
[ shall call special attention to but one other case, namely, Holden 
v. Hardy (169 U.S. 368). In that case the court reviews at leneth 
Inany of the cases arising under the 14th amendment, beginning 
with the Slaughter House cases. The case involves a Utah statute 
providing that “the period of employment of workingmen im all 
underground mines or workings shall be cight hours per day, ex- 
cept i: cases of emergency where life or property is in imminent 
danger.” Violationis nadea misdemeanor. ‘The conviction of one 
Holden under that statute is affirmed by the Uuited States Supreme 
Court. Itis argued by defendant in that case that the statute has 
no relation to the health or safety of the public or the persons al- 
fected, or if so, only in a very remote degree, while its direct 
29 andl principal effect is to interfere with the rights and liber- 
ties of the contracting parties; that the right to contract con- 
tains three essential aud indispensable eleinents, guaranteed and 
protected by the United States Constitution, namely, “the right of 
the employer and employee to avree upon (1) the character of the 
service to be performed, (2) the amount to be paid for such service, 
aud (3) the nuinber of hours per day durine which the service 1s to 
continue; ” that the destruction or abridgment of one element is a 
destruction or abridgment of the whole of sald right to coutract ; 
that the statute abridges the “ privileges and ttmunities” in that 
it deprives the einployer and the employee of perfect freedom and 
liberty to pursue unmolested a lawful vocation in a lawful manner ; 
that the rivhts of the employer and emplovee in that direction were 
untimited before the adoption of the 14th amendment and that 
since its adoption it is beyond the power of any State to make any 
laws abridging or destroving such rights. This latter contention— 
which if sustained would practically prevent all further develop- 
ment of the police power on the part of the States—is overborne by 
the court. Many cases passed upon by the court since the adoption 
of the 14th amendinent are cited furnishing illustrations tending to 
justify the boast of the devotees of the common law, that by the ap- 
plication of established legal principles the Jaw has been, and will 
coutinne to be devcloped from time to time so us to meet the ever- 
changing conditions of our widely diversified and rapidly develop- 
ing Lusiness Interests. The court quotes from Mr. Justice Matthews 
in Hurtado v California (110 U.S. 516, 580): “ This flexibility and 
capacity for growth and adaptation is the peculiar boast and excel- 
dence of the common law. * * * ‘The Constitution of the Untted 
States was ordained, it ig true, by descendants of Englishmen, 
who inherited the traditions of English law and history; but it 
was made for an undefined and expanding future, and for a 
people gathered and to be gathered from many nations and of 
iniuny tongues. * * * There is uothing in Magna Charta, 
rightly construed us a broad charter of public right «and 
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law, which ought to exclude the best ideas of all systems and 
30 ofevery age; andas it was the characteristic principle of the 

common daw to draw its Inspiration from every fountain of 
justice, we ure not to assuine that the sources of its supply have been 
exhausted. @n the contrary, we shall expect that the new and 
Various experiences of our own situation and system will mould and 
shape it into new and notless useful forms.” ‘The court ilustrates by 
forceful exatnples the necessity of recognizing in legal decisions the 
change of conditions. After calling attention to the fact that in the 
early liustory of the country there was ue occasion for any special 
protection of a particular class, as we were almost purely an agricul- 
tural country, ib instances coal mining and the manufacture of iron. 
When these industries began in Pennsylvania asearly as 1716 they 
were carried on in sucha limited way,and by such primttive methods, 
that no special Jaws were deemed necessary to protect operatives ; 
but since that time they have assumed such vast proportions in that 
and other States, and developed so many dangers to the safety and 
lifo of those engaged in them, that laws to incet such exigencies have 
become necessary. It calls attention to many protective statutes 
enacted in many different Stutes providing for fire escapes in hotels, 
theatres, factories and other large buildings; inspection of boilers ; 
appliances to obviate the dangers incident to railroad and steam- 
boat transportation ; the protection of dangerous machinery against 
accidental contact; the shoring up of ventilation shafts: means for 
signaling in mines for fresh air; the elimination as far as possible 
of dangerous puses,.and safe means of hoisting and lowering em- 
ployees in mines. It is said that statutes providing such safewuards 
“have been repeatedly enforced by the courts of the several States ; 
their validily assumed, and, so far as we are informed, they 
have been uniformly held to be constitutional ” (169 U. 38. 366, 394), 
which, of course, means that the courts of the several States inaking 
these decisions hold that such statutes do not deprive citizens of any 
of the rights or privileges guaranteed by the Constitution, nor de- 

prive them of property without due process of law, for every 
dl State constitution contains such a provision or its equivalent. 

Of such illustrations the court further savs (p. 387): “‘They 
are mentioned only for the purpose of calling attention to the 
probability that other changes of no less importance may be made 
in the future, and that while the cardinal principles of justice are 
immutable, the methods by which justice is administered are sub- 
ject to constant fluctuation, and that the Constitution of the United 
States, which 1s necessarily and to a large extent inflexible and ex- 
ceedinely difficult of amendment, should not be so construed as to 
deprive the States of the power to so amend their laws as to make 
thein couform to the wishes of the citizens as they may deem best 
for the pubhe welfare without bringing them into conflict with the 
supreme law of the land.” ‘This broad-minded yview—whiich is char- 
acteristic of the development of the law by this great court since 
the adoption of the 14th amendinent—should, and doubtless will 
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be followed by the courts of the several States whenever called upon 
to determine whether statutes offend against the provisions of State 
constitutions similar or equivalent to the provisions of the 14th 
amendment. The cases cited, and the reasoutng of the court, to 
which but brief reference is here made, demonstrate that this slatute 
does not offend against the 14th amendment, and it necessarily fol- 
lows that it is not repugnant to equivalent provisions 1 our State 
constitu lion. 

This court throughout all its Inistory has maintained the same 
position as that taken by the United States Supreme Court. Many 
authorities could be cited in support of that assertion, but none 
need be for they areall in one direction. 

The impossibility of setting the bounds of the police power has 
up to this time prevented any court frum attempting it, and the 
reason for it is well stated :by Judge Gray in People v. wer (141 
N. Y., 120, 132). He says: “ [tis dificult, if not impossible, to de- 
fine the police power of a State; or, under recent judicial decisions, 
to say Where the constitutional boundaries limiting its exercise are 
to be fixed. It isa power essential to be conceded to the State in 

tlie interest and for the welfare of its citizens. We imay say 
32 of it that when its operation is in the direction of so regulat- 

ing the use of private property, or of so restraining personal 
action, as manifestiy to secure, or to tend to the comfort, prosperity, 
or protection of the community, no constitutional guaranty is vio- 
lated, and the legislative authority is not transcended.” In that 
case the constitutionality of section 292, Penal Gude, is questioned. 
That section makes tt amisdemeanor to exhibit as a daneer a female 
child under 14 vears of age. The court denies that the statute 
violates our constitution because it deprives the mother, the person 
arrested, of the rights and privileges secured to her by the consti- 
tution. 

In People ex ret. Nechamcus v, Warden, etc. (144 N. Y. 529) the 
constitutionality of chapter 602, Laws 1892, is challenged, ‘Uhe act 
provides for examination and registration of master plumbers, and 
makes 1t a misdemeanor for any person to engage in that trade with- 
out such registration. ‘This court holds the statute to be within the 
police power of the legislature, aud, therefure, not repugnant to the 
constitution, Judge Gray says in the opinion (p. 535): “There has 
been much discussion upon the subject of what isa valid exercise 
of the police power of the State through legislative enactment and 
there is little to be added to what this and other evurts have said. 
The police power extends to the protection of persons and of prop- 
erty within the State. Tn order to secure that protection, they may 
be subjected to restraints and burdens by legislative acts. If the 
act isa valid and reasonable exercise of the police power of the 
State, then it must be submitted to, as a measure designed for the 
protection of the public and to secure if against some danger, real 
or anticipated, from a state of things which modifications tn our 
social or commercial life have brought about. Tle natural right 
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to life, liberty and the pursuit of happiness is not an absolute right. 

lt must yield whenever the concession is demanded by the welfare, 

health or prosperity of the State. The individual must sacrifice his 

particular interest or desires if the sacrifice is a necessary one in 

order that organized society asa whole shall be benefited. ‘Chat is 
v fundamental condition of the State, and whieh, in the end, 

Sh nccomplishes by reaction a general good, from which the im- 
dividual must also benefit.” 

In Health Department v. Rector, ete. 145 N.Y. 32) the court eon- 
siders 1 provision of the New York consolidation act requiring that 
tenement houses already erected shall he furnished by the owners 
with water, “ whenever they shall be directed so to do by the board 
of health,” “in sufficient quantity at one or more places on each 
floor, occupied or intended to be occunied by one or more fatnilies.” 
Lhe henlth departinent served a notice requiring defendant to sup- 
ply water, as commanded by the statute, ti buildings owned by it. 
Defendant refused todo so, and an action was brought by the health 
department to compel compliance. Defendant contends in that caso 
that the statute violates that provision of the State constitution 
which declares that no inember of this State shall * be deprived of 
life, Liberty or property without due process of law.” This court 
holds that the statute does not offend against the constitution, but 
that itis a valid exercise of the police power; that the legtslature, 
by virtue of that power, can direct that improvements or altera- 
tions shall bo made in existing houses at the owners’ expense when 
iL clearly appears that it tends in some plain and appreciable man- 
ner to guard and protect the public; and that a compensation need 
not be made to the owner in such case, the effect of the act being 
not to apprupriale private property, but simply to regulate its use 
and enjoyment by the owner. Judye Peckham, writing the opinion 
of the ecurt, says (p. 48): “ Laws and regulations of a police nature, 
though they may disturb the enjoyment of individual rights, are 
not unconstitutional, though no provision is made for compensation 
for such disturbances. ‘hey do not appropriate private property 
for public use, but siinply regulate its use and enjoyment by the 
owner.” 

People». Havnor (149 N. Y. 195) is a case} as near the border 
line perhaps as any to be found in this State—certainly very 
much nearer to it than the case under consitleration. It 
exhaustively considers the authorities in this State bearing 

upon the police power. The case involves the  consti- 
o4 tutionality of what is known as the Sunday barber law, which 

makes 1t a inisdemeanor for any person to carry on the busi- 
ness or work of a barber on the first day of the weck except tn the 
city of New York and the village of Saratoga, where such business: 
or work inay be carried on until one o'clock in the afternoon of that 
day. ‘Phe statute is held to be constitutional, because a valid exer- 
cise of the police power. ‘The epinion is written by Judge Vann. 
After a careful examination of ihe uuthorities he presents the under- 


9° JOSEP LOCHNER VS. 


lying question in this way (p. 201): “ The vital question, therefore, 
is whether the real purpose of the statute under consideration has a 
reasonable connection with the public health, welfare or safety.” 
After stating that the object of the act 1s to require the observance 
of Sunday, not asa holy day, but as a day of rest and recreation, he 
proceeds—with areuiment buttressed by authoritv in this State and 
In other ju risdictions—to answer the question in the affirmative. Tn 
the course of the argument he says (j. 203): “According to the com- 
mon judgment of civilized men, public economy requires, for sant- 
tary reasons, a day of general rest from |: abor, and the duy naturally 
selected is that regarded us sacred Ly the greatest number of the 
citizens, as this causes the least inconvenience through interference 
with business. It is to the interest of the State to have strong, robust, 
healthy citizens, capable of self-support, of bearing arms, and of add- 
ing to tlle resources of the country. Laws to effect this purpose, 
by protecting the citizen from overwork and requirtug a general 
day of rest tu restore his strength and preserve lis health, have an 
obvious connection with the public welfare. * * * ‘The statute 
under discussion tends to effect this result, because it recuires per- 
sons engaged in a kind of business that takes inany hourseach day, 
tu refrain from carrying it on during one day in seven. ‘I’his af- 
fords an opportunity, recurring at regular intervals, for rest, needed 
both by the employer and the employed, and the latter, at least, may 
not have the power to observe a dav of rest without the uid of lerisla- 

tion. * * * As barbers generally work more hours oach 
3d day than most men, the legislature may well have concluded 

thut legislation was necessary for the protection of their 
health.” 

The pertinency and controlling force ofthat argument to the ques- 
tion under consideration here will be manifest when we come to an 
examination of the statute. 

No authorities can be found in this court which conflict with the 
cases to which J have called attention. Rodgers’ case (166 N. Y. 1) 
is cited Jn Opposition, but why I cannot see. The police power is 
not even considered in that ease. The defense to that portion of the 
statute which is condemned as unconstitutional because it requires 
a stipulation in all contracts with the State and municipalities that 
the contractor shall “ pay the prevailing rate of wages at least,” being 
rested on the ground (1) that the State as proprietor can do what an 
individual proprietor can do, nainely, insist upon any reasonable 
provision In a contract as a condition for doing the work ; (2) that 
the State is proprietor not only as to contracts for work for the bene- 
fit of the entire State, but also as to contracts for work authorized by 
it for the various subdivisions of the State made for convenience of 
admtnistration; (3) that hence it violates no provision of tle con- 
stitution. 

Having shown by an examination of a few of the leading authori- 
ties reluting to the police power that the decistons of this court are 
in harmony with those of the United States Supreme Court, and 
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having specially brought out some of the argument in those decis- 
lons fur the purpose of presenting something of the vast scope of 
that power, we come next to the question, In what spirit should the 
court approach the consideration of a statute said on the one hand to 
offend against the constitution, and on the other to be a proper ex- 
ercise Of the police power ? 

The courts are frequently confronted with the temptation to substi- 
lute their judyement for that of the Jegislature. A given statute, 
though plainly within the legislative power, seems so repugnant to 
a sound public policy as to strougly tempt the court to set aside the 
statute, instead of wailing, as the spirit of our Institutions require, 
until the people can compel their represemtatives to repeal the ob- 

noxious statute. 
ob In the carly history of this country eminent writers guve 

expression to the fear that the power of the courts tu set aside 
the enactments of the representatives chosen to legislate for the peo- 
pie would in the end prove a weak point in our governinental sys- 
tein, because of the difheulty of keeping the exercise of such greut 
power within its legitimate bounds. So far in our judieial history 
it must be said that the courts have in the main been conservative 
In passing upon legislation attacked as unconstitutional, but occa- 
sionally, and especially wheu a case 1s one on the horder line, it is 
quite possible that the judgement of the court that the legislation is 
unwise may operate to carry the decision to the wrong side of that 
border line.. Certain if is that the courts have greatly extended 
their jurisdiction over many administrative acts that were originally 
supposed not to present cases for the court to pass upon, and in that 
way the courts have come to play avery important partion State and 
municipal administration. Some expression of our views on that 
subject is given in Matter of Guden (171 N.Y. 529, a35). 

Wow when considering the mental attitude with which the court 
should begin an examination of this question, it is well to have in 
mind not only the great breadth and scope of the police power, and 
the legislative control over it as expressed in some of the opinions 
from which we quote supra, but itis also well to have in mind some 
of the expressions of this court as to the way in which the court 
should approach the consideration of such a question as this, 1nvoly- 
ine the constitutionality of a statute. 

Judge Andrews says, in People v. King (110 N, Y. 418,425): “By 
mieans of this power the legislature exercises a supervisiol over 
matters affecting the common weal. *~ * * It may be exerted 
whenever necessary to secure the peace, good order, health, morals 
aud general welfare of the community, and the propriety of tts exer- 
cise within consiitutiotal linais is purely a matter of legislative discre- 

tion with which courts cannot anterfere.” 
Od Judyve Gray says, in Nechameus’ case (supra): “ The courts 
should always assume that the legislature intended by its en- 
acLments to promote those ends [public health, comfort and safety ], 
und if the act adiils of two constructions, that should be giveu to 
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if which sustains it aud makes it applicable in furtherance of the 
public interests.” (144 N. Y. 529, 536.) 

“Whether the levislation is wise is not for us to consider. ‘The 
motives actuating and the tncucements held out to the legislature 
are not the subject of inquiry by the courts, which are bound to 
assume that the law making body acted with a desire to promote 
the public good. Its enactments must sland, provided always that 
they do not contravene the constitution, and the test of constitu- 
tionality is always one of power—nothing else. But in applying 
the test the courts must bear in mind that ttis their daty to give the 
furce of law to an act of the legislature whenever it can be fairly so 
construed and applied as to avoid conflict with the constitution.” 
(Bolimer v. Haffeu, 61 N.Y. 390, 390.) 

Where there “1s room fortwo constructions, both equally obvious 
and reasonable, the court must, in deferenee to the legislature of the 
State, assuinme that it did not overlook the provisions of the constitu- 
tion, and designed the act * * * {to take effect. Our duty, 
therefore, Is to adiopt the construction which, without dotng violence 
to the fair meaning of the words used, brings the statute into har- 
mony with the provisions of the constitution.”  (Supervisars v. 
Brodver, 112 U.S. 261, 268; People ee rel. Burrows v. Supervisors 
of Orange Go, 1a N.Y. 236, 241; People ex rel. Bolton «. Albertson, 
55 N.Y. 50, 54; Matter of Gilbert El. Ry. Co., 70 N.Y. 361, 367 
Matter of N.Y. & Lf. Bridge Co. v. sinith, 148 N. Y. 540, 551.) 

The eourt is inelined to so construe the statute as to validate tt. 
(People v. Equitable rust Co., 96 N.Y. 337, 391; People ez rel. 
Sinkler » Terry, 10S N, ¥.1,7; Matter of N.Y. El. R. R. Co., 70 

N. Y. 327, 342; People ex rel. Killeen v. Angle, 109 N.Y. 
ate 564,567; Rovers +. Common Council of Buffalo, 123 N. ¥ 
173,18); People ew red. Carter vu. Riee, 135 N. Y. 473, 454.) 

“Every actot the legislature must be presuined to be in harmony 
with the fundamental law until the contrary ts clearly made to ap- 
pear.” (People ex rel. Kemmler v. Durston, 119 N. Y. 569, 577.) 

“ Before an act of the legislature can be declared void as repug- 
nant to the constitution, the conflict must be mnantfest.” (Matter of 
Stilwell, 1399 N. Y¥. 337, 341.) 

“Tf the act and the coustitution can be so construed as to enable 
both to stand, aud each can be given a proper and legitimate office 
to perform, it is the duty of the court to adupt such construction.” 
(People », Rosenberg, 188 N. Y. 410, 418.) 

The statute under consideration in that case is held to be within 
the police power, as is the statute considered in the following case. 

“Tt is not necessary to the validity of a penal statute that the legis- 
lature should deelare on the face of the statute the policy or purpose 
for which it was enacted.” (People v. West, 106 N. Y. 296, 207.) 

Having considered the authorities bearing upou the subject of the 
exercise of police power at greater length than could be justified 
were it not fur the different view that obtaius in this court as to the 
authority of the legislature to pass the statute in question, and 
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having glanced ata few authorities indicating the frame of mind in 
which the court should approach the consideration of the question of 
the constitutionulity ofan act of the legisliture—we come to the con- 
sideration of the statule in question, aided by the principles estab- 
lished by the United States Supreme Court and the courts of tlis 
State, to which reference has been made. 

I quote the whole statute, notwithstanding its length, in order 
that it may be at once determined upon its mere reading whether the 
purpose of the legislature was to subserve, in some measure, the 
public good under the police power of the State. 


39 “ARticLE VIII. 
“ BAKERIES AND CONFECTIONERY ISSTABLISHMENTS. 


“$110. Hours of labor in bakeries and confectionery establishments. 
Noemployee shall be required or permitted to work In a biscuit, 
bread or eake bakery or confectionery establishment more than sixty 
hours in any one week, or more than ten hours in any one day un- 
less for the purpose of making a shorter work day on the last day 
of the week; nor more hours in any one weck than will make an 
average of ten hours per day for the nuinber of days during such 
week in which such employee shall work. 

“SU1L. Drainage and plumbing of buildings and rooms occupied by 
bateries— Al] buildings or rooms occupied as biscuit, bread, pte or 
cake bakeries, shall be drained and plumbed in a manner conducive 
to the proper and healthful sanitary condition thereof, and shall be 
constructed with air shafts, windows or ventilating pipes, sufficient to 
insure ventilation. ‘he factory inspector may direct the proper 
drainage, plumbing and ventilation of such rooms or buildings. 
No cellar or basement, not now used for a bakery shall hereafter be 
so occupied or used, unless the proprietor shall comply with the sam- 
tury provisions of this article. 

“$4112. Requirements as to rooms, furniture, utensils and manufact- 
ured products—lEvery room used for the manufacture of flour or 
meal food products shall be at least eight feet in height and shall 
have, if deemed necessary by the factory inspector, an 1mpermeable 
floor constructed of cement, or of tiles laid in cement, or an additional 
flooring of wood properly saturated with linseed oil. The side walls 
of such rooms shall be plastered or wainscoted. The factory in- 
spector may require the side walls and ceiling to be whitewashed, 
at least once in three months. He may also require the wood work 
of such walls to be painted. ‘The furniture and utensils shall be so 
arranged as tobe readily cleansed and not prevent the proper clean- 
ing of any partof the room. The manufactured flour or meal food 

products shall be kept in dry and airy rooms so arranged that 

4) the floors, shelves and other facilities for storing the same can 

be properly cleaned, No domestic animals, except cats, shall 
4——-292 
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be allowed to remain in a room used as a biscuit, bread, pie or cake 
bakery or any room in such bakery where flour or meal products 
are stored. 

“S$ 113. Wash rooms and closets; sleeping places—Everv such 
bakery shall be provided with a proper wasli-room and water-closet 
or water-closets apart from the bake-rooin, or rooms where the man- 
ufacture of such food product is conducted, and no water-closet, 
earth-closet, privy or ashpit shall be within or connected directly 
with the bake-room of any bakery, hotel or public restaurant. 

“ No person shall sleep ina room occupied as a bake-room. Sleep- 
ing places for the persons employed in the bakery shall be separate 
from the rooms where Hour or meal food produets are manufuclured 
or storea. If the sleeping places are on the thesame floor where such 
products are manufactured, stored or sold, the factory inspector may 
inspect and order them put in a proper sanitary condition, 

“S$ L14. Lnspection of bakeries —TVhe factory inspector shall cause 
all bakeries to be inspected. If it be found upon such tmspection 
that the bakeries so tnspected are constructed and conducted in com- 
phiance with the provisions of this chapter, the factory inspector 
shall issue a certificate to the persous owning or conducting such 
bakeries. 

“3 115. Notice requiring allerations.—If, in the opinion of the fac- 
tory inspector, alterations are required in or Upon premises occupied 
and used as bakeries, in order to comply with the provisions of this 
article, i written notice sliall beserved by him upon the owner, agent 
or lessee of such premises, elther personally or by mail, requiring 
such alterations te be made within sixty days after such service, and 
such alterations shall be made accordingly.” 


That the public generally are interested in haying bakers’ and 
confectioners’ establishments cleanly and wholesome in this day of 
appreciation of, and apprehension on uaecount of, microbes, which 

cause disease and death, 1s beyond question. Notmany years 
41 avo the baking was largely done in the family; but now in 

a large percentage of the houses in cities and villages the 
baker is relied on to a large extent to furnish bread, biscuits, cake 
and ple, as well as confectionery, while over many country roads 
the bakers’ wagons go twice a week or more to supply the farmers 
and inhabitants of small settlements with their wares. Indeed it 
can be safely said that the family of to-day is more dependent upon 
the baker for the necessaries of life than upon anv other source of 
supply. ‘That being so it is within the police power of the legisla- 
ture to so regulate the conduct of that business us to best promote 
and protect the health of the people. And to that end the legisla- 
ture undertakes to provide—by a statute which bears on its fuce 
evidence of an intelligent draftsinan acquainted with the dangers 
of unsanitary conditions in such establishments—for proper drain- 
age and plumbing of the building and rooms oceupied for such pur- 
pose. 
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Ts there rooin to doubt that the sole purpose of the legislature 
in prohibiting the use of ‘cellars for bakeries unless the occupant 
first complies with the sanitary provisions of this article is to protect 
the public from the use of the food mare dangerous by the yerms 
that thrive in darkness and uncleanuess’? Is it possible that any 
one can question that the sole purpose of the legislature 1s the safe- 
guarding of the public health when it provides for foors, ecilings 
and sidewalls of sneh material as that they may be readily cleansed ; 
compels the keeping of four or meal food products in dry and airy 
rooms, so arranged that the storing facilities can be properly cleaned, 
amd prohibits the keeping of domestic animals within such rooms ? 
And will any one question the motive which induced the prohihi- 
tion of a ° water-closet, garth-closet, privy orasphift * * *  wurthin 
or connected directly with the bake-room of any bakery, hotel or 
public restaurant’? Tf not, why should any one question the object 
of the legislature in providing in the same article and as a part of 
the seheme that “no einployee shall be required or permitted to 
work” in such anestablishment “more than sixty hours in ay one 

week,” an average of ten hours for each working day. It is 
4° but reasonable to assume from this statute as a whole that 

the tevislature had in mind thatthe health and cleanliness of 
the workers, us well as the cleanliness of the work-rooms, was of the 
utmost importance, and that a man is more likely to be careful and 
cleanly when well, and not overworked, than when exhausted by 
futicue, which makes for careless and slovenly habits, and tends to 
dirt and disease. 

If there is opportunity—and who can doubt it—for this view, 
then the legislature had the power to cnactas it did, and the courts 
are bound to sustatn its action as justified by the police power, ag 
we see from the authorities referred to earlier in this opinion. 

IT hear but one argument advanced for the purpose of convincing 
the mind that the object of this statute is not to protect the public, 
aud that argument is that article VIJ[ is to be found in the labor 
law. Therefore, it is said itisa labor law, not a health law. 

The question presented by that argument is, Does the label or the 
hody of the statute prevail? Does calling a statute names deprive 
it of its intended and real character’ If a statute relating princi- 
pally to banking happens, in the course of codification, to be in- 
corporated as an article in the general corporation law, does it cease 
to operate on the banking business? [| submit without argument 
that the questions answer themselves. 

Assuining, liowever, for the purpose of argument only, that the 
label is of such substantial importance that it may be accepted as 
against the obvious meaning of the statute, then 1 say that article 
VITL bears its own tithe, which is: ‘“ Bakeries and confectionery estab- 
hishtents.” All that is contained in that article relates to bakeries 
and confectionery establishments and their conduct, and to no other 
subject whatever. ‘Therefore, it is fully, appropriately and Lharmont- 
ously entitled. 
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Again, inasmuch as it is obvious, as we have seen, from a mere 
reading of the statute, that the legislative purpose is to benefit the 
public, we must assume—even if the object of the legislature 
43 in limiting the hours of work of employees is not to protect 
the health of the general public. who takes the wares made 
by such employees—that the leyvislature intends to protect the 
health of the employees in such establishments; that, for some 
reasou sufficient to it, it hus reached the conclusion that in work 
of this character inmen ought not to be employed more than an 
average of ten hoursa day. Now that being so—and certainly no 
more restricted view of that statute can be taken by those who 
would destroy it—we find that the action of the legislature is within 
the police power not only under the authorities of the United States, 
but of this State, and of this court. 

Special attention has already been called to Holden's case (169 
U.S. 366). A Utah statute making it a tnisdemeanor to employ a 
man more than § hours per day in “ underground mines or work- 
ings "is sustained, and a conviction thereunder upheld, by the 
Uinited States Supreme Court, on the ground that it is within the 
police power of the State to pass such a statute. ‘That interesling 
case—to which I have made extended reference supra—is in point 
and controlling so far as the L4th atnendment is concerned, and 
should be controlling in this court so far as equivalent provisions 
of our State constitution are concerned. 

It must also be held, under the authority of Havnor’s case (supra) 
—eveu thougl it may be assumed from the reading of the statute 
that the object of the legislature is to protect employees in such es- 
tablishments from working more than ten hoursa day—that It is 
within the police power, and, therefore, not repugnant to the State 
constitution. ‘The statute which that case passes upon makes it a 
misdemeanor to carry on the business of « barber on the first day 
of the week, and a judgment of conviction under that law is 
affirmed in this court because “Phe statute under consideration hus 
a reusonable connection with the public health, welfare or safety.” 
Certainly tf this court could so hold in that case it must so hold in 
this, even under the construction of the statute which those would 
give to it who are affected by the fact that article VIII, chapter 32, 
General Laws, is grouped with 12 other articles, the compilation 

being known «as the labor Jaw, instead of being in the 
dd domestic law, with articles entitled, Flour and meal, Beef 

and pork, or in the public health law with articles such as 
Adulteration, Praetice of medicine or the like. 

Again many medical authorities classify workers in bakers’ or con- 
fectioners establishments with potters, stone cutters, file grinders 
and other workers whose occupation necessitates the inhalation of 
dust particles, and hence predisposes its members to consumption. 
The published medical opinions aud vital statistics bearing upon 
that subject standing alone fully justify the section under review as 
one to protect the health of the employees in such establishments, 
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and it is the duty of this court to assume that the section was framed 
not only in the light of, but also with full appreciation of the force 
of the medical authority bearing upon the subjeet—authority which 
reasonably challenges the attention, and stimulates the helpfulness 
of the philanthropist. 

The conclusion necessarily follows, therefore, from an examination 
of the statute in the light of the authorities cited, that the purpose 
of article VITI, and every part of it, including the provision in ques- 
tiou, is to benefit the public; that it has a just and reasonable rela- 
Lion to the public welfare, and hence is within the police power pos- 
sessed by the levislature. Butif,in violation of the duty of the court 
as sinted in Brodger's euse (supraj—whiich is ‘to adopt the constr uc- 
tion which, without dotug violence to the fair meaning of the words 
used, brings the statute into harmony with the provisions of the 
Constitntion “—we award to the title of a general Jaw such potency 
as causes it to overcome both the tithe and the provisions of au article 
therein, thus making the provision au labor law, we are still required 
to hold that it is within the police power. 

The Judement should be affirmed. 


GRAY, df... 


I shall coneur with the chief judge; whose opinion [ reward as 
carefully expressed and convineing in its reasoning. ‘Phe 

AD question for us is,in the first place, whether, notwithstanding 
tts embodiment in the labor law, we muy treat the stiubutory 
provision, 1n question, as a health Jaw and, in the next place, if we 
inay do so, whether its enactinent 18 a reasonable exercise of the po- 
lice power of the State, which the courts should give effect to. Iam 
of the opinton that its beine placed in the labor law furnishes no 
udequate reason for imiting its reading and construction by those 
considerations, Which appertamn to laws passed, strictly, in the in- 
teresb of labor; if, from its association with other provisions, 1n paré 
materia, a different and independent purpose 1s disclosed. ‘lo de- 
prive a health law of its intended operation, because it is not found 
in the statute book under that, or a kindred, title, would be, in my 
opmion, to apply an unreasonable and an unsatistactory test of its 
validity. Ifthe court concludes that the intent of au enactment in 
some valid exercise of the police power ts to regulate some particular 
trade, or occupation, then, clearly, ib should be quite immaterial 
under what heading it appears to be classified in the statutes. It 
would not do to nullify the will of the people upon so technical and 
narrow a consideration. ‘herefore, [ think we may proceed, bevond 
that ground, to the determination of the question whether, if a 
health Jaw, the 110th section of this article VIIE was reasonable 
and, therefore, a valid exeretse of the police power. If it stood 
alone, unaccompanied and unexplained by cognate provisions, 
[ should incline to the view that the enactment was unconsti- 
tutional. It might, justly, be held to fall within that class of legis- 
lation, which has recetyed Judicial condemnation ; because, as a rev- 
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ulation of the hours of the employed, its object would appear to be 
for their protection against the exaction of a disproportionate amount 
of work for the wages paid. That would be to infringe upon the 
liberty of contract. But I think we must read the section in connec- 
tion with those seelions which lamediately follow, and then it 1s 
that we find it to be made certain that the object of the legislative 
enactment had relation to the conservation of the publie health. 
We perceive that the legislature is dealing with the workings 
of a business conducted upon a scale, calling for the em plov- 
46 ment of more or less laborers, and which is affected by a 
public interest, in the sense that the food product may, ek 
bly depend for its bealthfulness upon the observance of sanitary 
rules and precautions. Such precautionary regulations may in- 
volve,as well, the establishment of proper couditions to insure the 
inaintenance of the normal vilalitv of the workman, as the whole- 
sumeness of the general environment. We must presuine that the 
lepislative body was animated by a reasonable mitention to promote 
the public welfare and if the courts cam vive effect to it, because 
tending to cuard the pubhie health, they should, unhesitatingly, do 
so. Legislation will not be allowed, arbitrarily, to interfere with the 
personal liberty of the citizen, under the specious guise of au ex- 
erelse of the police power, and therefore 16 Is, that our courts may 
supervise, us a judicial question, a determination of the levislature 
to exereise the police power tn restraint of some trade, or calling. 
Itis true that the tendenev has been growing in the direction of 
an excess of paternalisin in government and that the courts of this 
and of other States lave, ri ther, hastened to uphold legislitive in- 
terference with the pursuits of cilizens, upon any plausible pretext 
of its being in furtherance of the ecneral welfare. The Federal 
Supreme Court has, in the broadest tertns, recegnized the power of 
the individual States to exercise a police power of internal regu- 
lation; when the object is to promote by reasonable laws the pub- 
lie safety, health and comfort. To the legislative body is conceded 
the power to govern men and thie affairs of inen, through the es- 
tiblishiment of such rules and revulations as may be conducive to 
the public betterment, because tending to the protection of the 
lives, health and comfort of persons and the protection of property, 
and that concession has been, in uy opinion, itt times, more broadly 
nade in the decisions of the courts, than the conservative spirit of 
our democratic forin of government will justify, But that the lewis- 
luture hus, and should have, the broadest authority to exercise a po- 
lice power of internal regulation, in the direction of protect- 
47 inv the peace, the safetv and the health of the community I 
fully concede. In this law, which restricts the working hours 
of employés in bakery and confectionery establishments. [ think we 
may, fairly, percelve a statutory reculation, reasonably promotive of 
the public health, beeause compelling the master of such an estab- 
lishment to conduct it in a manner, the least capable of affecting his 
product prejudicially. We may, not unreasonably, assume that an 
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employe may work too long for lis health under the conditions, and 
that an impaired vitality and the possible development of organic 
diseases may be the result. If, to obyiate the possible consequences 
to the cousumer of the food! manufactured, the legislature deter- 
mines to interfere. by Limiting, amone other reculations, the hours 
of the workinan, [ do not think we should hold the interference to 
be without reason. 


VASN, @. 4 


[ concur in the result reached by the chief judge, for the follow- 
ing reasons: 

The power of the legislature to pass what it may consider “ health 
laws 1s not unlimited, but is bounded by the duty of the courts to 
determine whether the act has a fair, just and reasonable relation 
to the general welfare. (Matter of Jacobs, 95 N. Y. 98, 108; People 
v. Gillson, ]09 N. Y¥. 380,401; People v. Havnor, 140 N.Y. 195, 200.) 

As was said by the court in the Gilison euse: “ Under an exercise 
of the police power the enactinent must have some relation to the 
comfort, the safety, or the welfare of society, and 1b must not be im 
conflict with the constitution. “Phe law will not allow the rizhts of 
property lo be invaded under the guise of a police regulation for 
the protection of health, when if is manifest that such is not the 
object and purpose of the regulation. * * * It is generally 
for the leyislature to determine what laws and regulations are needed 
to protect the public health and serve the publte cornfort and safety 
and if ils measures are caleulated, intended, convenient or appro- 
priate to accomplish such ends, the exercise of its discretion is not 
the subject of judicial review.” 

We have before us simply that partof the labor law which 

4$ regulates the hours of labor in bakeries and confectionery 

establishinents by liniting them to not exceeding sixty per 

week and ten per day, “unless for the purpose of making a shorter 
work day on the last day of the week.” 

The draftsman of this statute apparently used as a model “ The 
bakehouse regulation act” passed by the English Parliament in 
1863, but he went far beyond that pattern in limiting the hours of 
labor, for the New York statute applies to al] employe ees In bakeries, 
while the Enetish act inakes no regulation of hours per day or w eck, 
but simply prohibits tle employinent of persons under eishiteen 
years of nge between nine at night and five in the morning. (26-27 
Victoria, cap. 40.) Both: acts contain similar provisions to secure 
cleanliness and ventilition of the rooms used to carry on the busi- 
ness as well as the separation of sleeping apartments therefrom, none 
of which are new called ti question, 

[do nottiink the regulation in question can be sustained, unless 
we are able tu say from common knowle lee that working in a bakery 
and candy factery ts an unhealthy employment. If such an occu- 
pation is unhealthy thre lerislature had the right to prohibit em- 
ployers from requiring or permitting their employees to spend more 
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than a specified number of hours per day or week in the work, be- 
cause such a command would be in the interest of the public health 
and would promote the general welfare. As inthe Jacobs case we 
took judicial notice of the nature and qualities of tobacco (p. 113), 
so in this case we may take Judicial notice of the effect of very fine 
particles of flour and sugar when inhaled into the lungs from the 
heated atmosphere of manufuctories of bread and candy. Neces- 
sarily in considering the subject we may resort to such sources of 
information as were open to the legislature. 

Vital statistics show that those vocations which require persons to 
remain for long periods of time ina confined and heated atmosphere 
filled with some foreign substance, which is inhaled into the lungs, 
are injurious to health and tend to shorten life. Bakers and con- 
feclioners, who, during working hours, constantly breathe air filled 

with the finest dust from flour and sugar, have a tendency to 
49 consumption, the most terrible scourge known to modern 
clyilization and resulting in more deaths than any other dis- 
ease. (1 People’s Cye. 479; Mulhall’s Dict. Statistics, 193 and 683.) 

Thus in the article on phthisis in voluine 18 of the last edition of 
thie Eneyelopedia Gritantiea itis said: “ Occupations which neces- 
sitate the inhalation of irritating particles, as in the case of stone 
inagons, needle grinders, workers 11 minerals, in cotton, flour, straw, 
&e., are especially liurttul, chiefly fromm the mechanical effects upon 
the delicate pulmonary tissues of the matter inhaled. No less prej- 
udicial are occupations earried on ina heated and close atmosphere, 
as is often the case with compositors, goldbeaters, semp-tresses, etc.” 

So in Alden’s Isneyclopedia, vol. 9, tithe Consumption, the follow- 
Ing occurs: “Often the workshops of tailors, printers, bakers and 
other businesses carriéd on in close, ill-ventilated apartments by large 
numbers of working people ure nurseries of consumption.” 

We quote from a few more out of many authorities to the same 
effect. “It is certain that much might be done to improve the pub- 
lic health in this respect by nore attention on the part of emplovers 
of labor to the comfort and habits of those who «ure, In tnore senses 
than one, their ‘hands’ and the sources of their prosperity. A cer- 
tain kind of improvement has, indeed, been already effected by the 
improved living of the working classes during the last twenty years. 
suill it is well known and proved by careful inquiries that the work- 
shops of tailors, printers, bakers and other businesses carried on in 
close, ill-ventilated apartments, by large mumbers of workmen are, 
In a very aggravated sense. nurseries of consuinption. * * * 
The cutters and needle-grinders of Sheffield appear to owe their 
notoriously short lives to consumption brought on by the inhalation 
of metallic particles in the close ana stifling atmosphere of therr 
workshops. * * * Even admitting, therefore, that the causes of 
cousumption may be in part practically irremovable, there seeins 

no reason to doubt that very much might be done to dimin- 
oO ish its prevalence, as well as to arrest its course when already 
formed, by due attention to the co:nfort of the laboring popu- 
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Jation, both in their dwellings and in the pursuit of their occupa- 
tions.” (4 International Cyclopedia, 286.) 

“ Particular occupations predispose (to consumption), especially 
such as occasion constant Inhalation of small particles.” (2 John- 
son Cyclopedia, 488.) 

“Thus tailors, seamstresses and similar workers are especially 
prone to the clisease. More especially is this true of occupations 
whose performance necessitates the inhalation of dust particles. 
* *  * ‘The dust particles uct as irritants of the fiue structures 
which line the air passages and vessels, inducing chronic changes, 
Which, in turn, are liable to leacl to consuinption.” (38 Chambers 
Eneyclopedia, 488.) 

"lhe bacillus of tuberculosis finds, indeed, the most favorabie 
conditions for its existence in the squalor of congested slums, in the 
foul atmosphere of dusty workshops, in close courts, alleys, ete.” 
(70 lorinightly Review, 308.) 

“A very large numier of the most efficient workmen employed 
in quarries, metal works, cotton and wool manufactories, print trades 
and many other oecuputions exposing them to bad air and dust fall 
victims to this infection.” (194 Isdinburgh Review, 444.) 

“ Since statistics: still show that the mortality from phthisis in 
people who follow certain traces is much greater than in others, 
there can be no doulyt of the casual relationship between occupation 
and pulmonary disease and of «lust being the causa causans. * * * 
In 1866 it was demonstrated that * * * two kinas of occupa- 
tion had Jong been recognized as hurtful, viz.: 1, those that give 
rise to mechanical or chemical irritation of the air passages by dust, 
grit or fluff being diffused through the atmosphere; 2, those in 
which the operatives are exposed to abrupt changes of temperature.” 
(The Lancet, vol. 165, p. 13845.) 

“TLiving in a close atmosphere and ina high temperature, bakers 
are subject to lung diseases, nore especially phthisis.” (5 Reference 

fLandbook of Medical Science, 276.) 
ol “Those engaged in carding of cotton and workers 1n flax, 
hemp, tobacco and flour, and chatf cutters suffer in the same 
manner, but to a less degree than such as are compelled to iuhale 
more decidedly irritating particles.” (fowler & Godlee’s Diseases 
of the Lunes, 272. 

“ Dusty occupations, as in the case of millers, bakers, knife-grind- 
ers, stone-masons, and the like, are fraught with special dangers to 
vulnerable persons.” (5 Alibutt’s System of Medicine, 229.) 

“The inhalation of impure air in occupations associated with a 
very dusty atmosphere renders the lungs less capable of resisting 
infection.” (Osler’s Practice of Medicine, 269.) 

“ Dusty occupations make people prone to disease. ‘The statistics 
of Berlin as to street-cleaners, cabmen, coul workers and miners 
show this.” (55 Journal Am. Med. Assn. 1028.) “ ‘The question as 
to what business lad best be carried on by tuberculosis patients is 


treated of by Ambler. * * * The butchers, he thinks, generally 
on 92 
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possess an immunity, at least that has Leen lis experience, but 
bakers are particularly susceptible.” (37 td. 1068.) 

“Other vegetable dusts of less potency, which are little less inju- 
rious in results than mineral dusts, are flour and starch, which seem 
to operate rather by obstruction than by irritation. Bakers, confec- 
tioners and pastry cooks represent a body of tradesmen exhibiting 
hygienic conditions of a common character, the principal of which 
ure exposure to heat from the ovens, dust, stem, varkitions of tem- 
perature, in too many instances unhealthy bukehouses, fati~ulng 
movements necessitated where kneading is done by hand, disagree- 
able emanations from matertals used, prolonged hours of work, 
more or less nicht work, and loss of rest. ‘Lo these evils of their 
trade the working bakers often add intemperance and Irregular liv- 
ing. My own senses also tnake me conscious of a disagreeable, 
sickly smell much Jike that of heated bones, superadded to the 
steam and other fumes. ‘here are, in brief, many incidents in the 

occupation of baking which reduce vital energy, predispose 
52 to lung affections and shorten life.” (Arhige Diseases of Oec- 
cupations, 299.) 

The occupations of ropemakers, carpetmakers, bakers, etc., “ being 
essentiatly dust-producing processes, they one and all induce among 
workers excessive suffering from pulmonary affections. Although 
the mortality of these workers from plthisis and other lung diseases 
is considerably below that of metal workers, nevertheless it is in 
every case inordinately high, exceeding the mortality of agricuitur- 
ists by proportions varying from 77 to 120 percent.” (lathain’s 
Register-General’s Report, 148.) 

According to the data presented by Dr. C. Moeller In his work 
on Hygiene of the Baker Industry (p. 295): “of bakers dying 
between the ages of 45 and 65, twenty-flve per cent. died from 
ehronic bronchitis or related diseases.” He points out “the per- 
sistency of the flour dust and starchy particles in the bronchial 
tubes, and even tu the lungs” by quoting a medical authority to 
the effect “that even two and a half weeks after leaving the employ- 
ment, starchy particles and other evidences of flour Cust had been 
found in the expectoration of bakers examined.” 

According to the tables of coinparative mortality 1 the Federal 
census of 1900, the number of deaths among bakers and confec- 
tioners was three and two-tenths per cent. grenter than the average 
of general industrial occupations. ‘hese tables are somewhat 
favorable to bakers between the ages of 15 and 44, but are unfavor- 
able to them between the ages of 45 and over, the average being as 
stated above. (See, also, 1 Parke’s Manual of Practical Hygiene, 
185; 62 Medical Record, 3354; Medical Examiner and Practitioner, 
Noy. 1902, tit. Oceupations; ad. July, 1901, tit. Occupation as 
affecting the death rate.) 

The heaviest death rate in England falls to cabdrivers, painters, 
printers, tailors and bakers. (Mulhail’s Dictionary of Statistics, 
195.) Statistics relating to thirty-nine trades in Itngland and 
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Wales show that more bakers have consumption than the 
Od average of those engaved in other vocations, and the table of 

male mortality in Paris shows hicher death rate amoung 
bakers than in all but five out of twenty of the common callings of 
life. (id. 688.) 

While the mortality among those who breathe air filled with 
minute particles of flour is Jess than among those who work in 
stone, metal or clay, still it seeins to be demonstrated that it is 
ereater than in avocations gencrally. The dust-laden air in a 
baker's or confectioner’s establishment is more benign and less liable 
to irritate than particles of stone or metal, hence, while bakers are 
classified with potters, stone masons, file grinders, ete., still they are 
regarded as less Hable to pulmonary disease than other members of 
the class. ‘The evidence while not uniform leads to the conclusion 
that the occupation of a buker or confectioner is unhealthy and 
tends to result in discases of the respiratory organs. As statutes 
are valid which provide that women or children shall not be em- 
ployed in any manufacturing establishment more than a certiin 
number of hours in a single day, so [ think an act is valid which 
provides that in an employment which the legislature deems, and 
which is in fact, to some extent detrimental to health, no person, 
regardless of age or sex, shall be permitted or required to labor 
more than a certain number of hours per day or week. Such legis- 
lation, under such circumstances, isa health law and is a valid 
exercise of the police power. 

I vote for afiirmance. 


O’BRIEN, J. (dissenting): 


The defendant was convicted of a misdemeanor under one of the 
subdivisions of section 384 of the Penal Code, in that he violated 
article eight, section 110, chapter 415 of the Laws of 1897, known as 
the Jabor law. he indictment charges that on the twenty-first 
day of December, 1899, he was arrested upou the complaint of one 
of his employees for violating the law in permitiing the cmploy¢e 
to work ina bakery more than sixty hours in one weck; that he 
was convicted in the city court and fined twenty dollars, or in 
default thereof stand committed to the county jail for twenty days, 

and that lie paid the fine; that after such conviction the defend- 
oa. ant “wrongfully, unlawfully and knowingly, with intent on 

lis part to violate the jaw, permitted and reguired ” another em- 
ployee numed to work tnore than sixty hours in one week durings 
the week commencing April 19th and ending April 26th, L901, in 
tlie defendant’s biscuit, bread and cake bakery aud confectionery 
estublishineut, thereby committing a misdemeanor as a second 
offense, contrary to the form of the statute in such case made aud 
provided aud against the peace of the people of the State of New 
York and their dignity. 

The defendant demurred to the indictment on two grounds: (1) 
That more than one crime was charged; and (2) that the facts 
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stated do not constitute a crime. ‘I‘he local court overruled the de- 
murrer, and no plea having been interposed by the defendant the 
allegations of the indictment were taken as true. under section 330 
of the Code of Criminal Procedure, and judement of conviction was 
entered and the defendant sentenced to pay a fine of fifty dollars, or 
stand committed to the county jail until the fine was paid, not to 
exceed fifty days. The judgment was affirmed at the appellate 
division by a divided court and from this judgment the defendant 
has appealed to this court, and the appeal brings up for review all 
the questions raised by the demurrer to the indictment. 

The statute upon which the judement rests is to be found in the 
Penal Code (§ 3842) and reads as follows: “Any person who violates 
or does not comply with * * * the provisions of article eight 
of the labor law, relating to bakeries and confectionery establish- 
ments, the employment of Jabor and the tnnnufacture of flour or 
meal food products therein * * * is ouilty of a misdemeanor 
and upon conviction shall be punished for a first offense by a fine 
of not less than twenty nor more than one hundred dollars; for a 
second offense by a fine of not less than fifty nor more than two hun- 
dred dollars, or by imprisonment for not more than thirty days, or 
by both such fine and imprisonment; for a third offense by a fine 
of not less than two hundred and filty dollars, or by imprisonment 
for not more than sixty days, or by both such fine and tmprison- 

mene. 
D0 {t will be seen that this section of the Penal Code does not 

specify the acts or omissions which ure made crimes, nor does 
It in any appropriate terms define the crime at all, but refers for that 
purpose to anotherdaw. Wheno we turn toarticle eight of the labor 
law, referred to above, we find that it contains six separate sections, 
commanding certain things and prohibiting certain things. ‘The 
particular section which the indictment charges to have been vio- 
lated by the deferdant ts the first section of the artiele, or seetion 
110, and that reads as follows: “ No employee shall be required or 
perinitted to work in a biscutt, bread or cake bakery or confection- 
ery establishment more than sixty hours in any one week, or more 
than ten hours in any one day, unless for the purpose of making a 
shorter work day on the fast day of the week; nor more hours in 
any one week than will make an average of ten hours per day for 
the number of days during such week in which such employee shall 
work.’ While this section of the labor law does forbid certain 
things, no penalty whatever is attached to u violation, and, there- 
fore, in order to get a definition of the particular crime charged in 
the indictment we must examine two general statutes upon different 
subjects ; that ts to say, we inust rend the Penal Code for the penalty 
or the punishment, and we must read the labor law in order to as- 
certain the particular act or omission which constitutes the crime. 

One of the grounds of the demurrer is that the indictment charges 
two crimes. It will be seen that two things or two acts or missions 
have been forbidden by thestatute; it forbids the master fro". either 
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permitting or requiring the servant to work more than the time 
specified in the statute. Assuming for the present that the statute 
is valid, if makes it a crime for the master to permit the servant to 
work over the statutory lime: and it also makes it a crime for him 
to require or compel the servant to so work. ‘Phre two acts or omis- 
sions Inhibited by the statute are essentially different in nature and 
character. lt is one thing to permit the servant to work; itis quite 
another thing to compel or require it. Permitting him to 
O6 work more than the ten hours might be intentional or invel- 
untary. Compelling or requiring him to work would he a 
deliberate act on the part of the master in violation of the statute. 
In the one case the puntshment might very well be nominal; in the 
other case it would necessarily have to be substantial, and. hence, it 
would seen that two acts or omissions so essentially different in na- 
ture and character and each constituting a crime in itself could rot 
properly be united in the same charge, and in this view the objec- 
tion that more than one crime is stated in the indictment is good. 
But the objection was also made that the acts or omissions stated 
In the tndictinent do not constitute acrime, and this objection raises 
the question as to the validity of the statute and is of much more 
importance than the form or substance of the indictinent. It will 
be seen from an examination of the law that there is no prohibition 
against the act of the servant hitnself in working longer than the 
Stalutory time. Hemay work as tnanv hours as he likes during the 
day and he violates no law and commits no offense whatever. So 
the broad question is whether a statute which tmnakes it a crime for 
the master to permit his servant to do what the servant has a perfect 
right to do can bea valid law. No restrictions are imposed upon 
the servant with respect to the hours of laboror otherwise. As al- 
ready remarked, he has a perfect right to work as many hours in a 
day or week as he may want to, but the master must sce to it, atthe 
peril of committing a crime, that his servants are driven out of the 
building the moment tlhe clock registers the requisite Len hours, and 
that, too, without regard to the conditions and circumstances affect- 
inv the business or the interests of the inaster. It is acrime for the 
master to require or permit his servant to work over the statutory 
time, no matter how willing or even desirous the servant inay be to 
earn extra compensation for overwork. ‘Che master is furbidden to 
contract with his servant for longer hours and extra pay, no matter 
what may be the wants or necessities of the business, or the judg- 
ment or will of the servant with respect to such acontract. It 
Ot is obviously one of those paternal laws, enacted coubtiess with 
the best intentions, but which in its operation must inevitably 
pul enimity and strife between master and servant. Thev are rot 
left free to make thetr own bargains in their own way, but their 
mutual interests are governed by statute. 
The sweeping character of the legislation in question may be 1l- 
Justrate.! by a reference to the last section of the article of the labor 
Jaw referred to in the inclictment; thatis tosay, tosection 115. It is 
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there enacted as follows: “If, in the opinion of the factory inspector, 
alterations are required in or upon premises occupted and used 
as bakeries, in order to comply with the provisions of this article, a 
written notice shall be served by him upon the owner, agent or lessee 
of such premises, either personally or by mail, requiring such alter- 
ations to be made within sixty days after such service, and such al- 
terations shall be made accordingly.” ‘here is no penalty for a 
fuilure to observe this law in the law itself, but when we look into 
the amendments of the Penal Code we find that the owner of a valu- 
able building used as a bakery may be at the mercy of the factory 
inspector, since, If it happens that the rooms are fess than eight feet 
in heiaht, he must tear it down and rebuild tt, ifthe factory inspector, 
so requires 1t,or be subject to a criminal prosecution, fine and 
imprisonment down to the third offense, and possibiy so long as the 
orders of the Inspector are not carmed out. It is quite incencely- 
able that the legislature understood, when enacting the amend- 
ments to the code by reference to another law, that its action would 
have such a sweeping effect or confer such arbitrary powers upon a 
ministerial officer that affected the liberty and the properly of tie 
individual. 

It is contended in behalf of the defendant that the law under 
which he was convicted violates section one of article fourteen of the 
Constitution of the United States, which prohibits any State from 
makiue or enforcing any law which shall deny toany person within 
its jurisdiction the equal protection of the law, and those provistons 

of the constitution of this State which enact that no member 
ste: of this State shall be disfranchised or deprived of uny of the 
. rights or privileges, secured to any citizen thereof, unless by 
the law of the land and the judement of his peers, nor be deprived 
of life, liberty or property without due process of law. (Const. art. 
1,§§ 1,6.) The words “law of the land” do not mean an act of the 
legislature passed fur the very purpose of working the wrong. ‘Tne 
meaning is that no person shall be deprived of any of the rights or 
privileges secnred to him by the constitution, unless the matter 
shall be adjudged against him upon a trial had according to law. 
It eannot be done by mere legistation. (‘Taylor v. Porter, 4 Hill, 
140: White v White, 5 Barb. 474; People v. Toynbee, 20 Barb. 198; 
Wynehamer » People, 13 N. ¥. 378; People ex rel. Warren v. Beck, 
144 N. Y. 287: People ex rel. Kodgers v. Coler. 166 N. ¥.1; People 
v. Orange County Road Coust. Co., io N. Y. $4.) The doctring of 
these exses condensus the legislation im question as an invasion of 
the rights, liberties and property of the citizen. ‘Phe three cases 
last cited grew out of the same Jaw that is violated in the case at 
bar, or similar laws, and they cannot be distineulshed from it in 
principle. 

The labor law excludes from its regulations and restrictions all 
persons engaged in farm work or domestic service (art., § 3) and, 
hence, a very large proportion of the people of the State who labor 
fora living are not affected by if atall. Why tius large class of 
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wage earners who toil for a livelihood are excluded from the bene- 
fits of the statute, and those who employ them exempt from its bur- 
dons and restrictions, it is dificult to conceive. The farmers and 
that large class of people both in the city and in the country who 
etiploy domestics nay require them to work any number of hours 
withont violating any law. ‘They commit no crime by requiring 
Lheiv servants to work from davheht tell after dark or even into the 
ight. ‘Che section of the law upon which the conviction tu this 
case is based is almed at a very small class of persons, namely, those 
who conduet “a biscuit, bread or cake bakery or confectionery 
establishinent.”. Work of the same general character is exacted 

from cooks and domestic servants in practically all the pri- 
of vate houses in the land and toa great extent in hotels, restau- 

rants and other public places. [t would be absurd to say 
that all, or even the greater part of the biscuit, bread, cake and con- 
fectionery consumed in this State comes from what are called 
bakeries. ‘Che law does not even apply to bakers in the small towns 
and villages who do their own work. [It applies only to bakers who 
find it necessary to employ Jabor, and they alone are subjected to 
eriininal prosecution i case they permit the servant to work more 
than ten hours in a day, even though the servant ts willing and ts 
ciyen extra compensation, ‘The baker ts forbidden, under thie 
penalty of fine and imprisonment, to contract or agree with lis 
seryant upon the hours of labor in such way as would be mutually 
beneficial, but his business is practically reyulated by statute. If 
for anv reason he suffers or permits lis servant to work an addt- 
tional half-hour beyond the statutory tine his hberty and hig prop- 
erty are put at the mercy of the servant, who may procure [tim to 
be arrested and-imprisoned. It does not appear from the record in 
this case, or In any other way, that there is anything in the business 
or voeution of a baker that would authorize the legislature to impose 
such criminal penalties upon lim for permitting his servaut to work 
rnore than ten hours in the day, or to restrict liis freedom of con- 
tract, Which is a right enjoyed by all other employers of labor. 
The guaranties of the constitubion may be invaded without any 
physical interference with the person or property of the citizen. tle 
is deprived of his property within the meaning of the constitution 
when arbitrary and unnecessary restrictions are imposed upon lis 
conduet of any lawful business, and when he is deprived of the right 
to make contracts for the transaction thereof. Liberty, in its broad 
sense, means the right, not only of freedom from actual restraint of 
the person, but the right of such use of his faculties in all lawful 
ways, to live and work where he will, to earn his livelihood in any 
lawful ealling, and to pursue any lawful trade or avocation. All 
luws, therefore, which impair or trammel those rights ov restrict 

his freedom of action, or his choice of methods in the trans- 
60 action of lis Jawful business, are infringetnents upon his 

fundamental right of liberty, and are void. (Matter of Jacobs, 
98 N, Y. 98.) They cannot and should not escape the scrutiny of 
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the courts merely because they are nade to assume, by argument or 
otherwise, the guise of police regulations. 

The statute in question deprives the defendant of the equai pro- 
tection of the law, since it enacts that certain acts or omissions on 
his part concerning the conduct of his business and his relations to 
his own servants are crimes and punished criminally, which, as to 
all the rest of the community not within the terms of this law, are 
entirely innocent. ‘The very small fraction of the community who 
happen to conduct bakeries, or confectionery establisliments, are 
prohibited, under pain of fine and imprisonment, from regulating 
the conduct of their own business by contracts or mutual agree- 
meuts with their employees, whereus all the rest of the community 
who find it necessary to employ labor in private business may do 
so. (Glass legislation of this character which discriminates in favor 
of one person and against another is forbidden by the Constitution 
of the United States, fF not by the constitution of the State; and so 
It bas been held by the Supreme Court of the Umiled States aud by 
this court. (Gulf, GC. & $. PLR. Co. vu. Ellis, 365 U.S. 150: Cotting 
v. Kansas City 5. Y¥. Co., 183 0.5. 79; Comunolly v. U.S. P. Co., 184 
U_S. 540: People v. Orange County Road Constr. Co., 175 N. Y. Si, 
90.) Tt is, [ think, quite obvious that the legislation | In question 1s, 
upon its face, in conflict with the constitutional guarantics referred 
to, unless 1t can be brought within the scope of the police power. 
That is the only wround- upon which the statute is defended by the 
learned district attorney. He contends that it isa health law passed 
for the purpose of protecting the public health, or at least the health 
of those persons emploved in bakeries. ‘The arguinent is that the 
defendant was forbidden by the statute to permit lis workmen to 
work more than ten hours ina day, to the end that his customers 

night have wholesome bread, biscuit and confectionery, 
61 whereas Ifthey were permitted to work ten and a half hours 

in the cay the product of the bakery would be unwholesome 
or dangerous to health. What possible relation or connection the 
nutnber of heurs that the workmen are permitted to work in the 
bakery has, or can have, to the healthful quality of the bread made 
there is quite lopossible to conceive. ‘The bakerin the smull towns, 
or even in the large towns, who does his own work and does not 
employ labor, nay work day or ight without fear of molestation, 
since no ove thought it necessary to protect the public against liis 
unwholesome product. It has already been observed that the law 
does not impose any penalties or restrictions upon the workman 
himself for working too much. and if the purpose was to protect his 
health against lis own avarice, or lis ow iisdirected energy, it is 
quite remarkable that it did not at least forbid im from working 
more than ten hours in a day. 

The contention that the defendant was convicted for violating : 
health Jaw is, at best I think, but a mere disguise that is not sufh- 
cient to save the statute from condemnation. Thereis nothing on the 
face of the law nor in its manifest operation to show that it has any 
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relation to the publie health. Itis no part of the health law but a 
part of a general statute known as the labor law. ‘Theexecution of 
it was notintrusted to any of the health authorities, but to the factory 
inspector, which shows what its real scope and purpose was. Lhe 
factory inspector is not the officer charged with the enforcement of 
health laws. The legislature classified itas a labor law, and it 1s 
that and nothing else. Laws which encroach upon the personal or 
property rights of the citizen, as guaranteed by the Constitution, are 
generally defended upon the ground that they are police reruliations ; 
but the courts have prescribed a test by means of which their true 
character and purpose may be known. ‘The rale 1s that the court 
must be able to say judicially that the statute in question zsa health 
law, and has some appropriate relation to the promotion or 
protection of health. tt will not be deceived or misled by inere 
names or pretenses. ‘lhe cases are numerous In which the 
62 courts liave condemned statutes as invasions of the rights se- 
cured to the citizen by the Constitution, though enacted or 
sought to be upheld under the guise of health laws or otlier police 
regulations. ‘They all arrive at the same result, and that is that the 
legislature may not under the guise of a statute to protect against 
some wroug, real or imaginary, arbitrarily strike down private 
rights and invade personal freedom or confiscate private property. 
The police power must be exercised within its appropriate sphere and 
by appropriate methods. (Matter of Jacobs, supra; People v. Marx, 99 
N. ¥. 377; People wv. Arensberg, 103 N. Y.388; People v. Gilson, 109 
N. Y. 889; Colon uw. Lisk, 153 N. Y. 188; People ex rel. Rodgers v. 
Coler, 166 N. Y.1; Peoplo vw. Buffalo Fish Co., 164 N. Y. 1OL, 104; 
People v. Hawkins, 157 N. Y.1.} Lt will not do to say that the legis- 
lature in enacting the statute in question may have thought that it 
wasa health law, or had some relation to health. ‘he action of the 
legislature, or iis views or reasons for the passage of the law, does 
not conclude the courts, but they must determine for themselves 
whether in any given case the legislation which is claimed to be an 
exercise of the police power is really what it is claimed to be. 
Every labor law, however stringent and arbitrary, could just as well 
be upheld upon the ground that it is a health law; but in all the dis- 
cussions tliat have been had in the courts for many years concern- 
ing the validity of legislation of this character, there are to be found 
but very few cases where it was even claimed that the statute was 
enacted for the purpose of preserving or promoting health, or thatit 
had any relation whatever to that subject. When it is manifest, as 
it is tn this case, that the law has no relation whatever to the sub- 
ject of health, and that its real object and purpose was to regulate 
the hours of labor between master and servant in a business which is 
private and not dangerous to morals, or to health, freedom to con- 
tract with cach other, defining their mutual obligations, cannot be 
prohibited without violating the fundamental law. 
The defendant was charged in the indictment with the violation 
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of asingle independent section of article eight of the labor 
63 law, namely, the first section, which relates solely to the hours 

within which the master may perimnit the servant to work. 
The validity of that section is not affected or helped out by the 
character of some of the other sections of the article, since part of a 
statute may be perfectiy valtd and another part in conflict with the 
constitution. It is quite possible that some parts of the other five 
sections can be regarded as prescribing sanitary regulations, such as 
ventilation, plumbing, fire escapes and the like, but such regula- 
tions cannot save the first section which deals exclusively with the 
time within which the servant is to work and virtually makes a 
contract to be observed by the master alone, leaving the servantjust 
as free as If the law had never been passed. A section, or sections, 
of a statute may be good that requires and prescribes sanitary regu- 
lations binding upon the landlord who owns and lets tenement 
houses In cities, but this would not save another section of the stat- 
ute that prescribes the maximum rent that he inay demand and re- 
ceive from his tenants. It is even quite possible that a law might 
be held good that enjoins upon farmers or persons employing do- 
mestic help the duty of preserving their health against infections 
diseases by reasonable and proper safeguards, such as ventilation of 
the rooms where they sleep and the like, but this would not save a 
separate section of the law prescribing the compensation that the 
master Is required to pay to the servairt. So that the section of the 
labor Jaw with which we are now concerned can borrow no strength 
from its association with other sections of the statute that may be 
soot. The single section of the labor law that we are now dealing 
with must stand or fall upon itg own intrinsi¢e character and can re- 
celve ho support from the company in which itis found. If that 
section had also provided that every employee of a bakery would 
be guilty of a misdemeanor if he neglected or refused to faithfully 
serve lis tcaster for ten full hours in each day no one I appre- 
hend would then claim that it was a lealth Iuw. And yet every 

argument and every nuthority cited in defense of the section 
64 in its present form would be just as good then as they are now. 

The section would then be just as much of a health law as it 
is NOW. 

It cannot be repeated too often that if the single section of thie 
law with which we are now concerned and which is the sole basis of 
the criminal charge in this case, stood alone. the argument that it ts 
a health law and within the police power would not have even a color 
of reason or authority to support it. But what the learned district 
attorney urges upon us is that since the section 1s found in the article 
associated with other sections prescribing sauitary regulations, we 
must ussume that the legislators for some unexpressed reason sufh- 
cient to them, reached the conclusion that a baker ought not to be 
permitted or required to work on an average of more than ten hours 
inaday. Of course this reasoning is without force and does not 
meet the difficulty. The question is not what the unexpressed reason 
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Is that moved the lawmakers, so long as it is impossible for any 
court to discover that reason or any reason to bring the enactment 
within the scope of the police power. It isalwavs open to the courts 
fo inquire and determine whether a statute ig in fact fairly within 
the police power. ‘Phat principle is found imbedded in all the cases 
ou thatsubject. Ifit were otherwise and the real view of the levisla- 
ture is made the dominant idea, then the court would be deprived of 
all power to declare any Jaw void provided the legislature called it 
an exercise of the police power, or some one contended that it was 
supposed to be such upon some theory that the public interest re- 
quired its enactinent. ‘There would be no limit then to the police 
power and every statute however arbitrary and in violation of the 
constitutional safeguards for the protection of life, iberty or prop- 
erty could be upheld on the plea that the lawinakers called ita 
health law or intended it as such, or thouglit it was necessary for 
that purpose. It is incumbent upon the courts to see to if that such 
laws are really what they profess to be, or if cluimed to be police 
regulations that they are such within the reasonable scope of that 
power. 
65 Lhe bakers’ vocation is one that has existed practically In 4 
all agegand in all countries. Wherever cercals are converted 
into bread, the standard food of the human race, except possibly as 
to those races that are considered savage or seri-savage, the making 
of bread is one of the tuost common employments. ‘Che process is 
futmiliar to the domestics in every public or private house in the 
land as well as in the places called bakeries, where bread is made 
fur sale tothe public. [t has never been supposed that it was a trade 
or vocation that was or might be dangerous to health, morals or 
good order, or that there was anything about it to justify legislation 
restricting the right of the master and servant to make their own 
contracts, express or 1mMplied, with respect to hours of work or the 
terms of employment. ‘here is nothing in the record before us from 
Which it can be inferred that there was any ground for the passage 
of the statute as a police regulation for the protection of health, 
Inorals or good order, and, hence, it cannot be upheld as an exercise 
of the pohce power. I[t is a plain discrimination against a limited 
class of people who happen to be obliged to employ tnbor in the 
manufacture of bread, biscuit or confectionery in those places called 
bakeries. This relatively small class are restricted by the statute to 
the regulations there prescribed with respect to the hours of labor by 
their employees and are prohibited from agreeing with them as to the 
time they are to work even though extra pay should be given for 
overwork, a right which the law gives to all other persons employ- 
ing labor. If the legislature can do all this theu the right to euact 
What wages the servant shall receive per day or per hour must 
necessarily follow ug an inevitable conclusion. A statute fixing the 
wages of the servant at such a sum as to enable him to live more 
comfortably could be defended as a health law by the same argue 
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ment and authority adduced in support of the section of the present 
law, the violation of which is the only crime charged. 

It is doubtless within the power of the legislature to enact that a 
ton of coal or a bushel of wheat shall contain a certain number of 
pounds; but it cannot prohibit parties from entering into con- 

tracts to the effect that a ton of coal or a bushel of wheat 
66 shall contain more or less than the quantity prescribed by 

statute. When there is no contract regulating the matter, 
and there is a dispute between the parties as to what constitutes a 
ton of coal ora bushel of wheat, the statute would doubtless be 
available to settle the controversy. So in the case of the master 
and servant with respect to the number of hours that shall con- 
stitute a day's work. The lecislature may no doubt define what is 
or shall constitute a day’s work, but it cannot prohibit the parties 
from making agreements for themselves, and then custom or von- 
tract, express or hoplied, would control the mutual obligations of 
the parties. 

The facts stated in the indictment do not constitute a crime, and 
therefore, the demurrer must be sustained, the judgment of convic- 
tion reversed and the defendant discharged. 


BaRTLerr, J. (dissenting) : 


[ agree with Judge O’Brien for reversal. In one of the encyclo- 
pedia authorities cited for respondent it is said: “ Bakers and con- 
fectioners who, during working hours, constantly breathe air filled 
with the finest dust from flour and sugar, have a tendency to con- 
sumption,” etc. The authorities cited condemning the calling of a 
baker as unhealthy, deubtless refer to localities where they grind 
the grain, loaf-sugar aud other materials used. It may be observed 
In passing that “ the medical authorities without number ” might Jose 
some of thetr force if the writer were, where le should be, in court 
and subjected to cross-exaiination. 

It is common experience that the baker, like the cooks in hotels, 
restaurants and private families, has provided for him in his busi- 
ness flour, sugar and the other ingredients duly prepared for imme- 
diate use. ‘he clain that the compounding of these constituents, so 
prepared, in the business of a baker, isan unhealthy occupation, will 
surprise the bakers and good housewives of this State. ‘Nhe griud- 
ing Of steel, ltke the needle-grinding of Sheffield, England, and of 
other similar materials aud substances, causing clouds of impalpable 
dust, 1s not to be confounded with the avocation of the family baker 

engaged in the necessary and highly appreciated labor of 
67 producing bread, pies, cakes and other commodities more cal- 

culated to cause dyspepsia in the consumer than consumption 
in the manufacturer. 

The country miller of fifty years ago who passed a long and happy 
hife amid the hum of machinery and the grinding process of 
the upper and nether stones, iittle dreamed of a coming day when 
the legislature, in the fall panoply of paternalism, would rescue his 
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successor from the appalling dangers of the life he led until old age 
summoned him to retire. 

It has been frequently said that the limits of the police power 
cannot be accurately defined; thatit is not desirable the legislature 
should be thus trammeled. 

When this court held that the levislature acted in the jegitimate, 
undiscriminating exercise of the police power in compelling all bar- 
bers to observe strictly the first day of the week, commonly called 
sundiy, except inthe village of Saratoga Springs and the city of New 
York, the legal profession doubtless concluded that the clasticity of 
the undefined had arrived at its Ulima Thule. (People v. Havnor, 
149 N. ¥.193.) hat this conclusion was erroneous is shown by 
the faet that the case is now doing duty against the baker when 
men in kindred occupations are permitted to work as many hours 
us necessity dictates. 

Another question in this case is whether section 110, contained in 
article 8 of the labor law (chapter 415, Laws of 1897), is within the 
potice power. ‘I‘his section is contained in article 8, which consists 
of sections 110, 111, 142,118, 114 and 115. To am of the opiniou 
that all the sections of said article, excepting section 110, are within 
the police power, relating us they do to sanitary conditions co1cern- 
ing the business of a baker. Place section 110, relating exclu- 
sively as it does to hours of labor in bakeries and confectionery 
establishments, in article $, does not bring it within the police 
power. 

Tia recent case this court said: “ Inthe interest of public health, 
of public morals and of public order, a State may restrain apd for- 

bid what would otherwise be the right of a private citizen. 
68 lt inay enact laws to regulate the extent of labor which 

women and children or persons of immature years shall be al- 
lowed to perform, and prohibit altogether their employment in dan- 
gerous occupations. (Commonwealth v. Hamilton Mfg. Go., 120 
Mass. 388; ‘Piedeman’s Police Power, § 85.) (People v. Orange 
County Road Cons. Co., 175 N. Y. 84, 87, 88.) 

The State may also revulate the hours of labor in deep and un- 
healthy mines, and in any vocation where Jt 1s pursucd at the risk 
of health and life. Itis because 1 beheve that the occupation of a 
baker does not fall within these general principles, and the array of 
authorities cited, I vote for reversal. 

Parker, Cb. J.. Gray and Vann, JJ., read for affirmance, and 
Haight, J., concurs; O’Brien and Bartlett, JJ., read for reversal, and 
Martin, J., concurs. 

Judgment affirmed, 


STATE of New York, ss | 
Oneida County Clerk’s Othee, 


{, Hermon Clarke, clerk of said county, and of the supreme and 
county courts therein, the same betng courts of record, do lLereby 
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certify, that I have compared the annexed copy of opinions and the 
endorsements thereupon with the original thereof, on file in this 
oftice, and that the same isa correct transcript therefrom, and of 
the whole of said original. 

In witness whereof, I have hereunto set my hand, and atfixed the 
seal of said county and courts, at the city of Otiea, this 27 day of 


May 1004. 
[Seal Oneida County, New York. 
HERMON CLARKE, Clerk, 
By GEO. D. FRANK, 
Deputy Clerk. 


69 Ata term of the Oneida county court, held ot the court 
house in the city of Utica, on the 4th day of April, 1904. 
Present: Lon. Watson T. Duninore, justice presiding. 


Oneida County Court, Oneida County. 


‘The PkOPLE OF THE StraTE OF New YORK } 
against | 
JOSETH LOCHNER. ( 


The defendant, Joseph Lochner, having appealed to the court of 
appeals from the judgment of conviction heretofore, and on the Sra 
day of October, 1902, entcred in the above entitled action, affirming 
the judgment entered in said action on the 10th cay of February, 
1902; and said court of appeals having heard the said appeal, and 
having ordered and adjudged that said judement of conviction so 
appealed from be aflirmed : 

Now, upon filing the remittttur from sated court of appeals, anid 
upon motion of Timothy Curtin, district attorney of Oneida county, 
for the people: 

Ordered, that said judgment of the court of appeals, be and the 
same Is hereby made the judgment of this court; ane that the afore- 
said judyvinent entered herein on the 10th day of February, 1902, be 
and the same Is hereby afiirmed, and that judgment of this court be 
entered herein affirming said judgment of conytction. 

Enter. 

W. TT. DUNMORE, 
Oneida Co., Judge, 


STATE OF New YORE, _— 
Oneida County Clerk’s Office, jf” ° 


I, Hermon Clarke, clerk of said county, and of the supreme and 
county courts therein, the same being courts of record, do hereby 
certify, that I have compared the aunexed copy of order, affirming 
jud. and the endorsements thereupon with the original thereof, on 
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file in this office, and that the same is a correct transcript therefrom, 
and of the whole of said original. 

In witness whereof, I have hereunto set my hand, and affixed the 
seal of said county and courts, at the city of Utica, this 27 day of 
May 1904. 

[Seal Oneida County, New York. 
HERMON CLARKE, Clerk, 
By GEO. D. FRANK, 
Deputy Clerk. 


19 [Endorsed :] Oneida county court: ‘The People of the State 

of New York against Joseph Lochuer. Order upon remittitur 
from court of appeals, afirining judgment. ‘Timothy Curtin, dis- 
trict attorney of Oneila county, 103 5. James street, Rome, N. Y. 
Filed April 4 1904 in Oneida Co. clerk’s office. 


Sir: Take notice of an entry of an order, of which the within isa 
copy, duly granted and filed in Queida Co. clerk’s office April 4, 
180 j—and copy of which is served upon you. 

Yours, &c., TIMOTHY CURTIN, 
Dist. Att’y of Oneida Co. 


71 Oneida County Court, Oneida County. 


THe PEor.e OF THE STATE OF NEW YORK 
against : 
Joserit LOCHNER. 

Judgment of the 4th day of April, 1904. 

The defendant, Joseph Lochner having appealed to the court of 
appeals from the judgment heretofore, and on the 3rd day of Qc- 
tober, 1902, entered in the above entitled action, affirming the 
judgment entered in said action, on the 10th day of February, 1902, 
and said court of appeals having heard the said appeal and ordered 
and adjudged that said judgment soappealed from be affirmed, and 
the remittitur froin said court of appeals having been duly filed in 
this court, aud an order duly entered thereon, making the judgment 
of the court of appeals the judgment of this court, and directing 
judgment to be entered herein, as hereinafter adjudged, 

Now. on motion of Timothy Curtin, district attorney of Oneida 
county, for the peuple, 

It is adjudged, that the judgment of conviction heretnbefore 
mentioned, ‘entered herein on the 10th day of February, 1902, 
be and the same is hereby afhirmed, and that this judgment be en- 


foreed according to law. 
GEORGE D. FRANK, 
Dep. Co. Clerk. 
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STATE OF New York, -_ 
Oneida County Clerk’s Office, {" 


I, Herinon Clarke, clerk of said county, and of the supreme and 
county courts therein, the sane being courts of record, do hereby 
certify, that I have compared the annexed copy of order and the en- 
dorsements thereupon with the original thereof, on file in this office, 
and that the same is a correct transcript therefrom, and of the whole 
of said original. 

In witness whereof, [ have hereunto set my hand, and affixed the 
seal of said county and courts, at the city of Utica, this 27 day of 
May, 1904. 

{Seal Oneida County, New York. J 
HERMON CLARKE, Clerk, 
By GIO. D. FRANK, 
Deputy Clerk. 


72 | Endorsed :] Oneida county court: The People of the State 

of New York against Joseph Lochner. Judgment upon remit- 
titur from court of appeals affirming Judgement. Filed April 4 
1904 in Oneida Co. clerk’s office. 


Stk: Take notice of an entry of a judgement, of which the within 
is a copy, duly granted in the within entitled action, ou the 
4th day of April, 1904, and duly entered in the office of the 
clerk of Oneida county, on the 4th day of April, LUOd. Copy of 
which is herewith served. 

Dated, Rome, N. Y., April 5, 1904. 

Yours, &c., LIMOTHY CURTIN, 
Distric! Attorney of Oneida County, 
10s 5. James Street, Rome, N. Y. 


to Ju the Supreme Court of the United States. 


JoserH LocnxerR, Defendant and Plaintiff in Error, 
cgawnst 
THe PEopv.LE OF THE STaTE OF New York, Plaintiffs and el | 
ants in lirror. 


Upon motion of Frank Harvey Field, Esq., attorney for plaintiff 
in error, and upon filing the petition for a writ of error and assign- 
ment of errors, 1t 13 

Ordered that a writ of error be and hereby is allowed, to have re- 
viewed by the Supreme Court of the United States the judgment 
heretofore entered herein by the county court of Oneida county in 
the State of New York, and affirmed by the appellate division of 
the supreme court for the fourth judicial department of the State of 
New York, and by the court of appeals of the State of New York, 
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said court of appeals being the court of last resort of said State of 
New York: and that the »nmount of bond on said writ of error be, 
and hereby is fixed at one hundred dollars (3100). 

And it is further ordered that all further proceedings in the 
county court of Oneida county be suspended and stayed until the 
determination of said writ of error by the Supreme Court of the 
United States. 

May 18, 1904. 

R. W. PECKHAM, 
Asso. Jus. Sup. Ct. U. 5. 


74 County Court, Oneida County. 


against 


Tue PEOrLE OF THE STATE OF NEW YORK, =u 
JOSEPH LOCHNER, Defendant. 


To the Supreme Court of the United States: 


Josepli Lochner, defendant in the above entitled cause, feeling 
himself agyrieved by the verdict of the jury and the judgment en- 
tered thereon, on the 10th day of February, 1902, comes now, 
by Frank Harvey Field, his attorney, and petitions said court for 
an order allowing suid defendant to prosecute a writ of error to the 
honorable the Supreme Court of the United States under and ac- 
cording to the laws of the United States in that behalf made and 
provided, and also that an order be made fixing the amount of se- 
curity which defendant should give and furnish upon satd writ of 
error, and that upon the giving of such security, all further pro- 
ceedings of this court be suspended and stayed until the determina- 
tion of said writof error by the Supreme Court of the United States. 

Aud your petitioner will ever pray. 

FRANK HARVEY FIELD, 
Attorney for Defendant. 
HENRY WEISMANN, Of Counsel. 


STATE oF New YORK, es 
Oneida County Clerk’s Office, 


I, Hermon Clarke, clerk of said county, and of the supreme and 
county courts therein, the same being courts of record, do hereby 
certify, that I have compared the annexed copy of petition and 
order for writ of error and the endorsements thereupon with the 
original thereof, on file in this office, and that the same is a correct 
transcript therefrom, and of the whole of said original. 

In witness whereof, [ have hereunto set my hand, and affixed the 
seal of said county and courts, at the city of Utica, this 28 day of 
May 1904. 

{Seal Oneida County, New York. | 
HERMON CLARKE, Clerk, 
—- ——, Deputy Clerk. 
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75 [Endorsed:] U.S. Supreme Court. Joseph Lochner, de- 

fendant, and plaintiff in error. against The People of the 
state of New York plaintifis and defendants in error. Petition and 
order for writ of error. (Copy). Frank Harvey Field, attorney for 
defendaut, and plaintiffin error, 44 Courtstreet, borough of Brooklyn, 
= of New York, N.Y. Filed May 27, 1904, in Oneida Co. clerk’s 
office. 


76 In the Supreme Court of the United States. 


Tae PEOPLE OF THE STaTé OF New York, \ 
Plaintitfs : 
eae. > Assignment of Errors. 
against 
JosepH Locunir, Defendant. 


Now comes the plaintiff in error, in the above entitled cause, by 
Frank Flarvey Field, bis attorney, and says that in the record and 
proceedings in the above entitled matter, there is manifest error in 
this, to wit :— 


I. 


That the court below erred in holding that section 110 of article 
8, of chapter 415 of the Laws of 1897, of the State of New York, en- 
titied “Lhe labor law,” does not violute article 14, section 1, of the 
Constitution of the United States, in holding that the facts as set 
forth tn the indictinent constitute a crime. 


Li 


That the court below erred in holding that section 110 of article 
§, of chapter 415 of the Laws of 1897 of the State of New York, en- 
titled “The labor law” was constitutional and not in violation of 
article 14, section 1 of the Constitution of the United States. 


ITY. 


That the court below erred in holding that section 110 of article 
8, of chapter 415 of the Laws of 1897 of the State of New York, en- 
titled “"lhe labor law” is a health measure, and is a reasonable and 
proper exercise of the police power of the said State of New York. 


IV. 


That the court below erred in holding that section 110, of 

Tf article 8, of chapter 415 of the Laws of 1897 of the State of 

New York, entitled ‘‘ The labor law” did not violate the Ist 

section of the 14th amendment of the Constitution of the United 

States, in that it did not abridge the privileges and immunities of 

the citizens of the United States in respect to the freedom of indi- 
viduals to enter into contract with one another. 
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¥, 


That the court below erred in holding that section 110, of article 
S, of chapter 415 of the Laws of 1897, of the State of New York, en- 
titled “The labor law,” did not violate section 1 of article 14 of the 
Constitution of the United States, in that it did not deprive plaintiff 
in error of his liberty and property “ without due process of law,” 
In that it did not permit hin to agree with his employees upon the 
number of hours per day and week in which they should work. 


VI, 


That the court below erred in holding that section 110 of article 
8, of chapter 415 of the Laws of 1897, of the State of New York, en- 
titled “The labor law ” does not violate article 14, section 1 of the 
Constitution of the United States, in that it denies to plalitiff in 
error the equal protection of the laws,and in holding said act is not 
class legislation, and is equal and uniform. 


VIT. 


That the court below erred in holding that section 110 of article 
8, of chapter 415 of the Laws of 1897 of the State of New York, en- 
titled “The labor law ” does not violate article 14, section 1 of the 
Constitution of the United States, in that said law fixes an arbitrary 
number of hours during which employees in bakeries in said State 
shall be employed and allowed to work, thus discriminating between 
such employees and crmployees in other lines of business, and in re- 
fusing to allow such employees to contract with their employers for 
extra hours of work, as in other occupations they are allowed to do. 


78 VITL. 


That the court below erred in holding that section 110 of article 
§, of chapter 415 of the Laws of 1897 of the State of New York, en- 
titled “'Phe labor law ” does not violate article 14, section 1 of the 
Constitution of the United States, in that by reason of the nature of 
the bakery business it is sometimes necessary to contract with em- 
ployees for extra hours of Jabor, in order to save and preserve the 
property of the employer; and by the decision of the court below, 
the plaintiff in error is deprived of his property without due process 
of law. 

And the defendant in the above entitled cause, (plaintiff in error 
in this court) prays the court that the fina) Judgment rendered in 
this cause by the county court of Oneida county in the State of New 
York, affirrned by the appellate division for the fourth Judicial de- 
partment of the said State and by the courtof appeals of the said 
State may be reversed, annulled, and altogether held for nothing ; 
that the plaintiff in error may be adjudged to be innocent of the 
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crime charged in the indictment, tried in the said county court of 
Oneida county, and that this honorable court will send its mandate 
to the said county court of Oneida county, commanding the said 
court to enter judgment in said cause vacating and annulling the 
judgment of conviction found against this defendant, (plaintiff in 
error in this court), aud commanding said county court of Oneida 
county to release and discharge the said defendant (platntiff in 
error in this court), and awarding costs to the plaintiff in error, in 
accordance with the laws and customs of tlhe United States thereunto 
pertaining. 

In order that'the foregoing assignment of errors may be and ap- 
pear of record, the plaintiff in error presents the same to the court, 
and prays that such disposition be imade thereof as in accordance 
with law and the statutes of the United States in such cases made 

and provided. 
79 All of which 1s respectfully submitted, 


FRANK HARVEY FIELD, 
Attorney for Plaintiff in Error 
(Defendant in the Lower Court). 


HENRY WEISMANN, 
Of Counsel. [SHat. ] 


STATE OF NEw YORK, as 
Oneida County Clerk’s Office, {°° ° 


I, Hermon Clarke, clerk of said county, and of the supreme 
and county courts therein, the same being courts of record, do 
hereby certify, that [have compared the annexed copy of ass’g’t 
of errors, and the endorsements thereupon with the original thereof, 
on file in this office, and that the same is a correct transcript there~ 
from, and of the whole of said original. 

[In witness whereof, I have hereunto set my hand, and affixed the 
seal of said county and courts, at the city of Utica, this — day of 
190- 


[Seal Oneida County, New York. ] 


HERMON CLARKE, Clerk. 
—— ——, Deputy Clerk. 


80 {| Endorséd:} U. 5. Supreme Court. Joseph Lochner, de- 

fendant and plaintiff in error, against The People of the 
State of New York, plaintiffs and defendants in error. Assignment 
of errors. (Copy.) Frank Hurvey Field, attorney for defendant, 
and plaintiff in error, 44 Court street, borough of Brooklvn, city of 
New York, N. Y. Filed May 27, 1904 in Oneida Co. clerk’s office. 
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81 UNITED STATES OF AMERICA, 89° 
(Seal of the Supreme Court of the United States. ] 


The President of the United States of America to the honorable the 
judge of the county court of Oneida county, State of New York, 
(areetinigr : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea winch Is in the said county court upon a re- 
mittitur from the court of appeals of the State of New York before 
vou, being the hi¢hest court of law or equity of the said State in 
which a decision could be had in the said suit between The People 
of the State of New York, plaintiff, and Joseph Lochner, defendant, 
wherein was drawn in question the validity ofa treaty or statute of, 
or an authority exercised under, the United States, and the decision 
was against their validity; or wherein was drawn in question the 
validity of a statute of, or an authority exercised under, sald State, 
on the ground of their being repugnant te the Constitution, treaties, 
or laws of the United States, and the decision was in favor of such 

their validity; or wherein was drawn In question the con- 

S2 struction of a clause of the Constitution, or of a treaty, or statute 

of, or commission held under the United ‘States, and the de- 

cision was against the title, right, privilege, or exemption specially 
set up or claimed under such clause of the said Constitution, treaty, 
statute, or commission; a manifest error hath happened to the great 
damage of the said defendant as by his complaint appears. We 
being willing thaterror, if any hath been,should be duly corrected, 
and full aud speedy justice done to the parties aforesatd in this be- 
half, do command you, if judgment be therein given, that then under 
your seal, distinctly and openly, you send the record and proceed- 
ings aforesaid, with all things concerning the same, to the Supreme 
Court of the United States, together with this writ, so that you have 
the same in the suid supreme court at Washington, within 30 days 
from the date hereof, that the record and proceedings aforesaid being 
inspected, the said supreme court may cause further to be done 
therein to correct that error, what of right,and according to the laws 
and customs of the United States, should be done. | 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
United States, the 18th day of May, in the year of our Lord one thou- 
gand vine hundred and four. 

JAMES H. MchENNEY, 
Clerk of the Supreme Court of the United States. 


Allowed by 
hk. W. PECK HAM, 
Associate Juslice of the 
Supreme Court of the United States. 
[Endorsed :] Filed or lodged May 27, 1904, in Oneida Co. clerk's 
office. 
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od Know all men by these presents, that we, Joseph Lochuer 
of the city of Utica, in the county of Oneida, State of New 
York, as principal, and Alexander Stein, residing in the city of 
Utica, county of Oneida, State of New York, as surety, are held and 
firmly bound unto the People of the State of New York, in the full 
and just sum of one hundred dollars ($100) to be paid to the said 
The People of the State of New York, to which payment well and 
truly to be made we bind ourselves, our heirs, executors, admin- 
istrators or successors, jointly and severally by these presents. 

Sealed with our seals this 18th day of April, 1904. 

Whereas, lately at a term of the Oneida couuty court in and for 
the county of Oneida in the State of New York, in a suit depending 
in said court between The People of the State of New York, and 
Joseph Lochner a judgement was rendered against the said Joseph 
Lochner, and an appeal having been taken to the court of appeals 
of the State of New York, and a judgment there against the said 
Joseph Lochner having been thereafter remitted for enforcement to 
the Oneida county court of the said State and the said Joseph 
Lochner being about to apply to the United States Supreme Court 
for a writ of error to review the determination of the highest court 
of said State in the United States Supreme Court. 

Now the condition of the above obligation is such, that if the 
ubove named Joseph Lochuer shall appear and answer the charge 
against him in whatever court it may be prosecuted, and pending 
the decision of this appeal shall at all times render himself ame- 
nable to the orders and process of the court, and in the event of the 
affirmance of the decision of the court of appeals of the State of New 

York appear and render himself unto the jurisdiction of the 
od court; then this obligation to be void, else in full force and 


virtue. 
JOSEPH LOCHNER. L. 3. 
ALEXANDER STEIN. [5.5. 
Attest 


Sealed and delivered in presence of 


SMITH M. LINDSLEY, 
WILLIAM 8. MACKIE, 


Approved by 


W. T. DUNMORE, 
County Judge of Oneida County. 


85 STATE OF New YOrE, has. 
County of Oneida, | 
Alexander Stein being duly sworn, says that he 1s a freeholjder in 


the State of New York, and resides in the city of Utica, in the 
county of Oneida, and is worth the sum of two liundred dollars 
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($200) over and above all debts and liabilities and property exempt 


from execution. 
ALEXANDER STEIN. 


sworn to before me this 18th day of April, 1904. 
MARY R. JONES, 
Notary Public. 


STATE OF NEw YORK, { 2 
County of Oneida, f° 


Ou this 18th day of April 1904, before me personally came Joseph 
Lochner and Alexander Stein to me known to be the individuals 
described in and who executed the foregoing bond and they sev- 
erally duly acknowledged to me that they executed the same. 

MARY R. JONES, 
Notary Public. 


STATE OF New YORK, “— 
Oneida County Clerk’s Office, f°" 


I, Hermon Clarke, clerk of said county, and of the sumreme and 
county courts therein, the same being courts of record, do hereby 
certify that I have compared the annexed copy of undertaking on 
appeal and the endorseinents thereupon with the original thereof, 
ou file in this office, and that the same is a correct transcript there- 
from, and of the whole of said original. 

In witness whereof, [ have hereunto set my hand and affixed the 
seal of said county and courts, at the city of Utica, this 4 day of 
June 1904. 


[Seal Oneila County, New York.) 


HERMON CLARKE, Clerk. 
—— —, Deputy Clerk. 


86 [Endorsed : Oneida county court. The people of the State 

of New York vs. Joseph Lochner. Undertaking on appeal! to 
United States Supreme Court. [approve of the within undertaking 
both as to its manner and form and as to the sufficiencies of the 
suretics therein. W.'l. Dunmore, Oneida Co. judge. Filed May 11, 
1904 in Oneida Co. clerk’s office. Approved May 2, 1904 KR. W. 
Peckham, asso. jus. Sup. Ct. U.S. 


Si UNITED STATES OF AMERICA, 88. 


To the People of the State of New York, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, at Washington, within 30 days 
froin the date hereof, pursuant to a writ of error, filed in the clerk’s 
office of the county court of Oneida county, State of New York, 
wherein Joseph Lochner is plaintiff in error and you are defendant 
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in error, to show cause, if any there be, why the judgment ren- 
dered against the said plaintiff j In error as in the said writ of error 
mentioned should not be corrected, and why speedy justice should 
not be done to the parties in that behalf. 

Witness, the Honorable Rufus W. Peckham, associate justice of 
the Supreme Court of the United States, this 18th day of May, in 
thé year of our Lord one thousand nine hundred and four. 

hk. W. PECKHAM, 
Associate Justice of the Supreme Court 
of the United States. 
W. T. DUNMORE, 
Oneida County Judge. 


88 On this 2nd day of June, in the year of cur Lord one thou- 
sand nine hundred and four, personally appeared Medford 8B. 
Farrington before me, the subscriber, and makes oath that he ce- 
livered a true copy of the within citation to Frank Wayland Hig- 
_ gins, lteutenant governor of the State of New York, and chief ex- 
ecutive magistrate during the abseice of the governor in Europe. 


MEDFORD B. FARRINGTON. 


Sworn to and subseribed the 2nd day of June, A. D. 1904. 


‘on of Williain ME. ‘Thomas, Notary Pubiic, 3 
Albany, Albany Co., N.Y. 


W. M. THOMAS, 
Notary Public, Albany Go., N. Y. 
Bees $1.00. 


On the 27th day of May, in the year of our Lord one thou- 
sand nine hundred and four, personally appeared Joseph &. 
Clark Jr., before me, the subscribed and made oath that he de- 
livered a true copy of the within citation to John Cunneen, 
attorney general of the State of New York. 


JOSEPH Ic. CLARK, Jr. 


Stvorn to and subscribed the 7th day of June, A. D. 1904. 
(Seal of Nathaniel F. Cornwell, Notary Public, Kings County. ] 


NATHANIEL F. CORNWELL, 
Notary Public, Kings County. 


Original. 


Endorsed on cover: File No. 19,392. New York, Oneida county, 
county court. ‘erm No. 292. Joseph Lochner, plaintiff j in error, 
vs. The People of the State of New York. Filed June Sth, 1904. 
File No. 19,392. 


Office Supreme Court #. 8. 
FILED 


DEC 9 1904 


JAMES H. NcKENNEY, 
Clerk, 


IN THE 


Supreme Gout of the Gnited States. 


OCTOBER TERM, 1904. 


JOSEPH LOCHNER, Plaintiff in Er. } 
~ ror, (Defendant below), 
v8. 
THE PEOPLE OF THE STATE OF 
New York, Defendant in | 
krror, (Plaintiff below). J 


On Writ of Error to the County Court of Oneida 
County of the Stute of New York. 


——$———s 


MOTION TO ADVANCE, 


And now comes the plaintiff in error and moves 
the Court to advance this case, being No. 292 on 
the docket of this Court, and assign the same for 
early hearing, at the present term of the Court, at 
as early a day after the 23d of January, 1905, as 
may be practicable and convenient, and for grounds 
of said motion respectfully assigns the following: 


1. This action was commenced in the County 
Court of Oneida County in the State of New York. 
[t was a criminal proceeding, in which the defen- 
dant, Joseph Lochner, was charged with «a mis- 


C) 
anal! 


demeanor, in that he violated Section 110 of Ar- 
ticle eight, of Chapter 415 of the Laws of 1897 of 
the State of New York, known as “The Labor Law,” 
which said Section reads as follows: 

“No employee shall be 1equired or per- 
mitted to work in «uw biscuit, bread or cake 
bakery or confectionery establishment more 
than sixty hours in any one week or more than 
ten hours in any one day, unless for the pur- 
pose of making a shorter work day on the last 
day of the week; nor more hours In any one 
week than will make an average of ten hours 
per day for the number of days during sucb 
week in which such empiovee shall work.” 


2. The indictment charges that on the 2ist day 
of December 1899, he, the plaintiff in error, was ar- 
rested upon complaint of oue of his employees for 
violating the law in permitting an employee to work 
in 2 bakery more than sixty hours tn any one week. 
That he was convicted in the County Court, and 
fined twenty dollars, or in default thereof, stand 
committed to the County Jail for twenty days, and 
that he paid the fine; that after such conviction the 
defendant wrongfully, unlawfully and Knowingly, 
with intent on his part to violate the law, permitted. 
and employed another emplovee named, to work 
more than sixty hours in one week during the week 
commencing April 19th, and ending April 26th, 
1901, in the defendant’s biscuit, bread and cake 
bakery and confectionery establishment, thereby 
committing a misdemeanor as 4 second offense, con- 
trary to the form of the statute in such case made 


Q 


and provided, and against the peace of the people 
of the State of New York and their dicnity. 


o. The defendant demurred to the indictment on 
two grounds, (1) that more than one crime was 
charged and (2) that the facts stated did not cop- 
stitute a crime. The local court overruled the 
demurrer, and the different allegations in the in- 
dictinent were taken as true under Section 330 of 
the Code of Criminal Procedure of said State; and 
judement of conviction was entered, and the defen- 
dant sentenced to pay the fine of $50., or stand 
committed to the County Jail until the fine was 
paid, not to exceed fifty days. The judgment was 
affirined at the Appellate Division by a divided 
court, and from that Judgment the defendant ap- 
- pealed to the Court of Appeals, where the judgment 
was igoin affirmed by a bare inajority of the Court. 


4. The statute upon which the judyement rests 1s 
to be found in the Penal Code, Section 384-1, and 
reds as follows: 

“Any person who violates or does not comply 
with * * * the provisions of Article eight of 
The Labor Liaw, relating to bakeries and con- 
fectionery establishments, the employment of 
lahor and the manufacture of flour or meal 
food preduets therein * * * is guilty of a mis- 
demeunor, ad upon conviction shall be pun- 
ished for a first offense by a fine of not less 
than twenty nor more than one hundred dol- 
lars; for a second offense, by a fine of not less 
than fiftv nor more than two hundred dollars, 
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- or by imprisonment for not more than thirty. 
days, or by both such fine and imprisonment; 
for a third offense by a fine of not less than 
two hundred and fifty dollars, or by imprison- 
ment for not more than sixty days, or bv both 
such fine and lmprisonment.” 


>. The plaintiff in error claims that said Section 
110 of “The Labor Law” violates Article fourteen, 
section 1 of the Constitution of the United States, 
in holding that the facts as set forth in the indict- 
ment constitute a crine. 

The question is substantially as follows: Is Sec- 
tion 110 of “The Labor Law” a reasonable and 
proper exercise of the polite power of the State of 
New York. 

The plaintiff ip error has filed eight assiynments 
of error, covering fuily the application of Section 
1 of Article fourteen of the Constitution of the 
United States to the proposition above stated. 


6. The assignments of error before the Court in 
this case are of great public importance, and until 
they are definitely and authoritatively determined 
by this Court, they will continue to be a source of 
embarrassment to the numerous baking establish- 
ments within the State of New York. In the bak- 
ing business it 1s impossible to tell in just what 
space of time the product of the bakery can he 
turned out; it differs by reason of temperature and 
other matters. The boss bakers are at times obhzed 
to hire their men to work extra time. This Is well 
understood, and the men contract to work such 


ex 


extra time for extra pay. As at present interpreted, 
the law in question leaves the bakers at the mercy 
of discharged employees, who may harrass their em- 
ployers by arresting them under the provisions of 
this statute, for “permitting” them to work more 
than ten hours a day, or sixty hours a week. 


«. There are about four thousand bakers in the 
City of New York alone, who are anxiously await: 
Ing a decision of this ease. 

Plaintiff in error further says that, as above ap- 
pears, his personal liberty is involved im respect of 
the alleged violation of the statute aforesaid, and 
that 1f compelled to serve out satd sentence in ac- 
cordance with the terms thereof, he would be sub- 
jected to great humiliation, annoyance and ex pense 
In a matter over which the courts of the State of 
New York have no jurisdiction, aud no authority 
to compel him to submit to said imprisonment and 
to pay said fine. 


S. Plaintiff in error further says that there are 
Involved in this case grave and fundamental Con- 
stitutioual questions concerning the validity of said 
statute, and the Constitutional rights and liberties 
of all persons in said State who are in any wary 
wncnable to said law, while the same remains in 
foree and effect, and that the final and speedy de- 
termination of this Court as to the constitutionality 
Of said statute, is 2 matter of great public impor- 
tance, Involving as it does the right of all persons 
in said State coming within its provisions, to enter 
Into contracts with employees or to engage their 
services for a creater time than ten huurs a day: 


c 


9. For the reasons aforesaid it is. respectfully: 
submitted that the case at bar shouldbe advanced 
for the earliest possible hearing after the 23d day 
of January, 1905; this limitation as.to the time of 
said hearing having been consented to by the At. 
torney General of the State of New York, the de. 
fendant tn error, who has filed in the office of the 
Clerk of this Court his consent to the ‘advancement 
of said case, a copy of which is hereto ‘arnextd: 
marked Exhibit “A,” and asked ti he taken — 
considered a part iessenall.' sept FR debts 

We are also authorized to say that the Attorney 
General of the State of New York concurs: in this 
motion, .* 


WASHINGTON, D. C. 
December 19; F904: °° 


I’ran“tc ELARVEY I LELD, 


‘Attorney for Plaintiff in. krror. 


Henry WEISMANN,’ 
of Counsel. 
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EXHIBIT “A” 


IN THE 
SUPREME COURT OF THE UNITED STATES. 


JOSEPH LOCHNER, Plaintiff in Er- 
ror, (Defendant helow), 
ve. No. 292. 
THE PEOPLE OF THE STATE OF 
New Fork, Defendant in 
Isrror, (Plaintiff below). 


The parties in the above entitled case respectfully 
request its advancement on the calendar for argu- 
ment aft any time after January 23rd, 1905. 


FIMOTHY CURTIN, 
Attorney for the People, Defendant in Error, by 
Request and Consent of the Attorney General of 
the Ntate of New York. 


IN THE 


Supreme Gourt of the United States, 


OCTOBER TERAL, 1964. 


ES Leow eee a 


JOSEPH LOCHNER, Plaintiff in ) 
Kirror (Defendant below), 


¥S. 


i rn 


No. 292 


New Yorsk, Defendant in Er- 


THE PEGPLE OF THE STATE OF 
ror (Plaintiff below}. 


s- @-« 


IN ERROR TO THE COUNTY COURT OF 
ONEIDA COUNTY, STATE OF 
NEW YORK. 


+—@ -+ 


BRIEF FOR PLAINTIFF EN ERROR, 


STATEMENT. 


This action was commenced in the County Court 
of Oneida County in the State of New York. It 
wus a criminal proceeding in which the defendant, 
Joseph Lochner, was charged with a misdemeanor, 
in that he violated Section 110, of Article Bight, of 
Chapter 415, of the Laws of 1897, of the State of 
New York, known as “The Labor Law,” which 
suid Section reads as follows: 


1 


) 
ant 


°No cniploye shati be required or permitted 
to work in a biscuit, bread or cake bakery or 
confectionery establishment more than sixty 
hours in any one wevck or more than ten hours 
in any one day, unicss for the purpose of mak- 
ing a shorter work day on the last day of the 
week; nor more hours in any one week than 
will make an averagze of ten hours per day for 
the number of days during such week in which 
stich emplove shall work.” 


The indietinent charees that on the Zilst day of 
December 1899, he, the plaintiff in error, was ar- 
rested upon camplaint of one of his employees for 
vidlating the law ino permitting an employe to 
work in a bakery more than sixty hours in any one 
week. That he was convicted in the County Court, 


and tined twenty dollars, or in default thereof, 


stand committed to the County Jail for twenty 
days, and that he paid the fine; that after such con- 
viction the defendant wrongfully, unlawfully and 
knowingly, with intent on his part to violate the 
law, permitted and employed another employe 
named, to work more than sixty hours in one week 
during the weck commencing April 19th, and end- 
ing April 26th, 1901, 1n the defendant’s biscuit, 
bread and cake bakery and confectionery establish- 
ment, thereby committing a misdemeanor as a sec- 
ond offense, contrary to the form of the statute in 
such case nade and provided and against the peace 
of the people of the State of New York and their 
dignity. 

The defendant demurred to the indictment: on 
two grounds, (1) that more than ope crime was 
charged and (2) that the facts stated did not con- 
stitute « crime. The juocal court overruled the 
demurrer ‘and the different allerations in the in- 
dictment were taken as true under Section 330: of 
the Code of Criminal Procedure of said State; and 


+> 
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Judgment of conviction was entered, and the de- 
fendant sentenced to pay the fine of $50, or stand 
committed to the County Jail until the fine was 
paid, not to exceed fifty days. The judgment was 
affirmed at the Appellate Division by a divided 
court, and from that judgment the defendant ap-. 
pealed to the Court of Appeals, where the judg- 
ment was again afiirmed by a bare majority of the 
Court. 


The Statute upon which the Judgement rests 1s to 
be found in the Penal Code, Section 384-1, and 
reads as follows: 


“Any person who violates or does not com- 
ply with * * * the provisions of Article 
Eight ef The Labor Law, relating to bakeries 
and confectionery establishments, the employ- 
ment of labor and the manufacture of flour or 
meal food products therein * * * is guilty 
of a misdemeanor, and upon conviction shall 
be punished for a first offense by a fine of 
not less than twenty nor more than one hun- 
dred dollars; for a second offense, by a fine of 
not less than fifty nor more than two hundred 
dollars, or by imprisonment for not more than 
thirty days, or by both such fine and imprison- 
ment; for a third offense by a fine of not less 
than two hundred and fifty dollars, or by im- 
prisonment for not more than sixty days, or 
by both such fine and imprisonment.” 


The ease was argued in the New York State 
Courts upon the constitutionality of the Statute in 
question under the State and Federal Constitu- 
tions. The Assignment of [Errors in various forms 
brings before this Court the constitutionality of 
the Statute Section 110, of Article 8, of Chapter 415, 
of the Laws of 1897, of the State of New York, al- 
leging that it violates Article 14, Section [. of the 
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United States Constitution in that it abridges the 
privileges and immunities of certain citizens of 
New York State, that it deprives them of their prop- 
erty without due process of law and that it denies 
to. them the equal protection of the laws. 


ASSLONMENT OF ERRORS. 
1. 


That the court below erred in holding that Sec- 
tion 11.0 of Article 8, of Chapter 415 of the Laws of 
1897, of the State of New York, entitled “The Labor 
Law,” does not violate Article 14, Section 1, of the 
Constitution of the United States, in holding that 
the facts as set forth in the indictment constitute a 
crime. 


{T. 


That the court below erred in holding that Sec- 
tion 110 of Article 8, of Chapter 415 of the Laws of 
1897 of the State of New York, entitied “The Labor 
Law”? was coustitutional and not in violation of 
Article 14, Section 1 of the Constitution of the 
United States. 

UIT. 

That the court below erred in holding thta Sec- 
tion 110 of Article 8, of Chapter 415 of the Laws of 
1897 of the State of New York, entitled “The Labor 
Law”? 18 a health measure, and 1s a reasonable and 
proper exercise of the police power of the said State 
of New York. 

ly. 

That the court below erred in holding that See- 
tion 110 of Article 8, of Chapter 415 of the Laws of 
1897 of the State of New York, entitled “The Labor 
Law’ did not violate the Ist Section of the 14th 
Amendment of the Constitution of the United 
States, in that it did not abridge the privileges and 


J 


humunities of the Citizens of the United States in 
respect to the freedom of individnals to enter into 
contract with one another. | 

Vv. 

That the court below erred iu holding that Sec- 
tion 110, of Article 8, of Chapter 415 of the Laws 
Of 1897, of the State of New York, entithed “The 
Labor Law,” did not violate Section 1 of Article 
14 of the Constitution of the Guited States, in that 
it dui vet deprive plaintHfé in error of tis Ttberty 
and property “without due process of law,” in that 
16 did not permit him to agree with his employees 
upon the number of hours per day and week in 
Wlich they should work. 

WI. 

That the court below erred tn holdine that Sec- 
tion 110 of Article 8, of Chapter 415 of the Laws 
of 1897, of the State of New York, entitled “The 
habor Law? does not violate Article 14, Section 1 
of the Constitution of the United States, in that 
if denies to plaintiff in crror the equal protection of 
the laws. And in holding said act is not class leg- 
Islation aud ts equal and uniform. 


VII. 

That the court below erred in holding that Sec- 
tion 110 of Article 8, of Chapter 415 of the Laws of 
1897 of the State of New York, entitled “Phe Labor 
Law” does not violate Article 14, Section 1 of the 
Constitution of the Gnited States, in that said law 
fixes an arbitrary number of hours during which 
employees in bakeries in smd State shall be em- 
ployed and allowed to work, thus discriminating 
between such employees and employees me other 
lines of business, and in refusing te allaw such 
employees to contraet with their employers for 


6 
extra hours of work, ax in other occupations they 
are alowed ta cle. 


VILL. 


That the court helow erred in holding that See- 
tion 110, of Article 8, of Chapter 415, of the Laws 
of 1807 of the State of New York, entitled “The 
Labor Law’ does net violate Article 14, Section 1 
of the Constitution of the United States, in that 
by reason of the nature of the bakery business it 
IS SOMeTUNeS Necessary to contract with employees 
for extra hours of labor, in order to save and pre- 
serve the property of the empiovers and by the de- 
cision of the court below, the plaintiff in ervor is 
deprived of his property without due process of law. 

We rely upon all uf these assignments of error, 
which express In various forms, the manner in 
Which the statute under review violates the pro- 
visions of the Fourteenth Amendment. 


We shall take up the questions raised herein by 
the assignment of errors in the followtug order: 

The stafufe in question denies to the plaintilf 
in error the equal protection of the laws. It ap- 
pears from sections of “The Labor Law,’ following 
the section under review, from statutes aud decis- 
Jlons of other Stafes, and from facts within the 
common kbowledgve of mankind, that there are 
many other persous engraved in the same fine of 
business that are not subject to the restrictions and 
penalties of the statute. ; 


Fhe statute in question is not a reasonable ex- 
evcise of the police power, and this branch of the 
case is discussed under two subdivisions: 

(a) From the standpoint of the trade itself. 


(lb) From the standpoint of the decisions in- 
terpreting the exercise of the police power in con- 
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nection with the J4th Amendment of the United 
States Constitution. | 

A review of the history of the legislation lead- 
ing up to the adoption in its present form, of the 
statute in question, showing that the first section 
Is clearly intended as a labor law, and not an exer- 
cise of the police powcr of the State. 

The case of Wolden vs. Slardy (169 U. 8. 566), 
distinguished from the case at bar. 


In the Appendix to this brief will be found the 
following documents: 


Sections 110, 111, 112, 1138, 114 and 115 of Article 
VITI of “The Labor Law,” Chapter 415, Laws of 
1897 of the State of New York. 

New York Penal Code, Section 3s4l, the sfatute 
under which the plaintiff in error was indicted and 
convicted. 

Tables of various trades taken from the report of 
the Bureau of Eabor of the State of New York for 
1900, showing that the baker's trade is fully up to 
the averave healthfulness of all trades; and also a 
table of trades affected lw the inhalation of dust, 
ete, in which the baking trade is not included. 
Various hieh medical authorities which we have 
collected showing that the conclusions of Judge 
Wann are not warranted. 


1. The statute in question denies to certain persons 
jo the baking trade the equal protection of the 
laws. 

The levislation must affect equally all persons 
engaged in the business of baking In order to con- 
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form to this provision of Article 14 of the United 
States Constitution. 

It really affects but a portion of the baking 
trade, namely, employes “in a biscuit, bread or cake 
bakery, or confectionery establishment.” 

It will be seen that this proviston covers two 
Classes of workmen; namely, employes in biscuit, 
bread or cake bakeries and employes in confection- 
ery establishments. The former are bakers; the 
latter are candy makers. 

We are concerned only with the employes in bis- 
cuit, bread and cake bakeries. They do not by any 
means comprise all persons engaced in the business 
of baking. While no figures are obtainable, it is 
probably sufe to say that at least one-third to one 
half of the persons engaged in the baking business 
are not within the prohibition of the statute. 

Lhe employers themselves, a large proportion of 
whom personally engave in the baking trade, may 
work 24 hours a day if they are so ininded. There 
are many small establishments where the proprie 
tor does most of his own baking. There are also 
bakeries where a number of the cmployers are in 
partnership, and do all or mostly all of their own 
bakiny. 

Then again, the emploves themselves may work 
twenty-four hours a day, and they are not subject 
to punishment for so doings. It is only when the 
enpioyer requires or permits an employe to work 
beyond the prescribed time that the penalty of the 
statute applics. If this is a health law, the em- 
ployer himself should be restrained in the cause of 
pullitea health, and the empleye should not be al- 
lawed to work more thin the lawful number of 
hours, 

Then again, there is that very large class of bak- 
ers who are enployed in pie bakeries, hotels, 
restaurants, clubs, boarding-houses and private 
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faanilies, that are mor within the terms of the 
statute. The number of bakers employed in these 
establishments are probably as numerous as those 
employed in biscuit, bread and cake bakcries. They 
are cheaged in the same business, yet even the large 
restaurants where evreat quantities of biscuit, 
bread, cake and pie ave turned out daily by journey: 
men hakers; the great hotels with their army of 
bakers, doing the same work; the clubs which are 
becoming more nuinerous every year, and where a 
considerahle part of the business population of 
New York City take their noon-day meal; the great 
number of boarding houses, some of them employ- 
ing a number of skilled bakers, the pie bakeries 
such as the Consumers Pie Baking Company, the 
New York Pie Baking Company, and many more; 
are none of these entitled to the “equal protection 
of the laws? ? 

Then there is the American housewife. Llere 1s 
the real artist in biscuits, cake and bread, not to 
mention the Ainerican pie. The housewife cannot 
bound her daily and weekly hours of labor. She. 
must toil on, sometimes far into the night, to satis- 
fy the wants of her growing family. 

It seems never to have oceurred to these ungal- 
lant levislators: to include within the purview of 
the statute these most important, of all artists in 
this most indispensable of trades. 

Another serious objection to the statute is that 
it aiFects all eaeployes in bisemit, bread amd cake 
bakeries. This would net mean the bakers alone 
but the drivers, cash girls, counter girls, bookkeep- 
ers and others. Is their trade one within the scope 
of the police power? And Is it more dangerous to 
wait on a counter, keep books or drive for a. baker. 
thau for a butcher or grocer? This feature alone 
is fatal to the statute. 

Tn the recent case of Union Sewer Pipe Company: 
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‘(184 U. S., 540), the discrimination in favor of 
‘agricultural products and live stock in the hands 
of the producer or raiser, in the Dlinois Trust Act 
of June 20th, 1895, exempting them from the pro- 
visions of the statute, was held to render the act 
repugnant to the provisions of the United States 
Constitution, 14th Amendment, in respect of the 
equal protection of the luws. The different lines 
of business affected by the Trust Act in question 
are very numerous, yet the exception of two lines 
of business was held to invalidate the statute. Can 
it then be said that the statute in question, which 
only affects a part of the bakery business, is not 
repugnant to the Constitution in a much greater 
degree? 


The reason why bakers employed in hotels, clubs, 
restaurants, boarding houses and private houses, 
are not protected by the provisions of the statute, 
is not hard to find. The necessities of these estab- 
hishments are such that during busy seasons it 1s 
absolutely necessary to keep their bakers until the 
business of the day or the night is finished. It 
would be impossible for these bakers to get employ- 
ments in such establishments unless they were wHll- 
ing to work as long as their services were required. 
Nor 15 it true that the bakers who are within the 
protection of the statute are as a rule, employed In 
Jess desirable und healthful surroundings than 
those who are not within the provisions of the 
statute. The average bakery of the present day 1s 
well ventilated, comfortable both summer and win- 
‘ter, and always sweet smelling. The other class of 
establishments, where cooks as well us bakers are 
‘employed, are as a rule, much more close and ill 
smelling than the bakeries. Many modern baker- 
ies resemble factories in their general appearance. 
They have light comfortable places for their work- 
‘men, while the average kitchen even of the finest 
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hotels, in the cities at least, are usually under- 
ground, with vreat open ranges which make them 
intensely hot. The baker's oven, on the contrary, 
is made of brick, with walls several feet in thick- 
ness, generally lined with sand to keep the heat 
within the oven. The principle on which they are 
built is to keep the heat within the oven and pre- 
vent its radiating Into the outside air. Inspection 
of any bakeries in any city will show that the 
average bakery is much more desirable as a place 
to work In than the average kitchen. 

A valuable iHustration of the fact that this 
Statute offends against this clause of the 14th 
Amendinent is found in some of the labor statutes 
of the several States. In California we find the fol- 
lowing statute; 


“Tt shall be unlawful for any person en- 
gayed in the business of baking to permit or 
engave otuecrs in lis employ, to engage in the 
labor of baking for the purpose of sale be 
tween the hours of six o’clock P. MM. on Satur- 
day and six o’clock P. M. on Sunday, except 
in the setting of sponve, preparatory to the 
night’s work; provided, however, that restau- 
rants, hotels and boarding houses may do such 
baking as 1s necessary for their own consump- 
tion. —Dxparte Westerfield, 55 Cal. 550. 


Tt will be seen that this statute is first veneral 
in its terms, and atfects “uny person engaved in the 
business of baking.” It then excepts from the pro- | 
hibition of the statute, “restaurants, hotels and 
boarding houses.” This statute clearly recognizes 
the fact that we are here calling to the.attention of 
the court; uamely, that persons engaved in the 
occupation of bukiny are net confined to those em- 
ployed in biscuit, bread and cake bakeries. 

In the statute now before the Court we find 
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reference to other bakers than those in biscuit, bread 
and cake bakeries. In Section LIL it refers to 
rooms occupied as biscuit, bread, pie or cake baker- 
les; and the same words are used again in the Jat- 
ter part of Section 112. Section 113 sneaks of the 
“bake-rooin of any bakery, hotel or public 
restaurunt.” Tlere is a clear recognition of the 
carrying on of the baking trade in pie bakeries, 
hotels and publie restuurants. 

It seems therfore perfeetly clear that this 
statute deni¢ts to au substantial part of the baking 
trade the equal protection of the laws. The em- 
ployer of bukers in biseuit, bread and cake hakeries 
is subjected to heavy penalties of fine and imprison- 
ment for requiring or permitting his men to work 
more than the prescribed number of hours, whereas 
employers of the same class of men doing the same 
work throuchout the state are exempt from the 
provisions of the statute. This brings the statute 
clearly within the decisions under this part of the 
14th Amendment. 


2) The suihoritics upon this subject are uniform 
and controling in the case at bar. 

Tt must be remembered that the Constitution 1t- 
self savs that no state shall “deny to any person 
within its jurisdiction the equal protection of the 
laws.” Tt does not say, ‘no considerable number of 
persons,” but “any person.’ And this plamtiif in 
error may ‘appeal with confidence to the supreme 
law ef the land against this law which singles out 
a certain number of men employing bakers, and 
permits ali others simihirly situated, including 
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many Who are competitors in bustuess, ta work their 
employes as long as they choose. 


Professor Freund, mp las work on the Police 
Power, says at p. 633: 


“quality is for the purpose of controlling 
the validity of legtshution, a more definite con- 
ception than liberty, for it has the advantage 
of being measurable. Government cannot be 
conceived without an infringement of liberty, 
while the clan of equality is consistent, 10 
idea at least, with almost any form of vovern- 
mental power. 


Again, af pave Gao, he says: 


“itis an elementary principle of equal jus- 
tice, that where the public welfare requires 
something to be given, or done the burden be 
imposed or distributed upon soine rational 
basis, and that no individual be singled out to 
make a siterifice for the community.” 


This Court has said that the vuarantec of the 
equal protection of the law means “that no person 
or class of persons shall be denied the same pro- 
tection of the laws which is enjoyed by other per- 
sons or other classes in the same place and in like 
circumstances.” 


Missouri y. Lewis (LOL U. 8. 22, SL). 


Tu the case of Connolly vs. Union Sewer Pipe 
Company, (184 U.S. 540) Mer. -lustice Harlan says, 
ab page 508: 


“The State has undoubtedly the power, by 
appropriate legislation, to protect the public 
morals, the public health and the public safety ; 
but if, by their necessary operation, its regula- 
tions, looking to either of those ends, amount 
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to a denial to persons within Its jurisdiction of 
the equal protection of the laws, they must be 
deemed unconstituttonal and void.” 


In the case of Burbier v, Connolly, (113 U. 8. 27) 
Mr. Justice Field says, at page 31: 

“The Fourteenth Amendment in declaring 
that no State shall deprive any person of life, 
liberty or property without due process of law, 
nor deny to any person within its jurisdiction 
the equal protection of the Jaws, undoubtedly 
intended net only that there should be no ar- 
bitrary deprivation of life or liberty, or arbi- 
trary spohation of property; but that equal 
protection and security should be given to all 
under like circumstances In the enjoyment of 
their personal and civil rights, that ail persons 
should be equally entitled to pursue their hap- 
piness and acquire and enjoy property, that 
they should have lke access to the courts of 
the Country, for the protection of thelr persons 
and property, the prevention and redress of 
wrongs, and the enforcement of contracts; that 
nO impediment should be interposed to the pur- 
suits of any one except as applicd to the same 
pursuits by others ander like circumstances; 
that no greater burdens should be laid upon 
one than are laid upon others in the same call- 
ing and condition, and that in. the administra- 
tion of criminal justice no different or higher 
punishment should be Imposed upon one than 
such as is subscribed to all for like offences.” 


Judge O’Brien, in his dissenting opinion, says. 
(Record, Iolios 58, 61): 
“Work of the same general character 1s ex- 


acted from cooks and domestic servants in 
practically all the private houses im the land, 
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and to a creat extent, in hotels, restaurants and 


other public places. It would be absurd to say 
that all, or even the greater part of the biscuit, 
bread, cake and confectionery consumcd in this 
State comes from what are called bakeries. The 
law does not even apply to bakers in small 
towns and villages who do their own work. It 


applies only to bakers who find 316 necessary to. 


employ labor, and they alone are subjected to 


criminal prosecution in case they permit the. 


servant to work more than ten hours in a day, 
even though the servant is willing and 1s given 
extra compensation. The baker is forbidden 
under the penalty of fine and imprisonment to 


contract or agree with his servant upon the. 


hours of labor in such way as would be mutual- 
ly beneficial; but lis busimess is practically 
reculated by statute.” 


Confirming the views of Judge O’Brien we find 


in the report of the New York Factory Inspector’s. 
Bureau to the Legislature of that State, of 1897, 


that the number of bakeries inspected during that 
year was 3828, of which number more than one- 
half employed but two, one and no journeyman bak- 


ers, It is evident that in bakeries of this character. 


the employer either does his own baking without 
any help, or he has the aid of members of his family, 


or in some cases, one or two bakers additional to. 
his own labor. The members of the families of these. 


small bakers cannot be classed as empioyes, and 
yet they do the same work, and jike the employer 
himself, are not subject to the provisions of the 
statute. 

In discussing the inequality of the Illinois Trust 
Act the Court calls attention to the freedom ac- 
corded by the law to agriculturists and live stock 


raisers through the exception allowed-in their favor. 
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and to the possibilities of the exercise of that free- 
dom in direct opposition to and subversion of the 
general scheme of the act vs intended by the Legis- 
lature. And this although the exception equally 
applied to all members of the agriculturists and 
live stock raisers as a class, while in the case at bar, 
the statutory restraints are limited to a small part 
of the members of the class sought to be effected by 
it. 

If the exception accorded to two classes of trade 
by the Illinois Trust Act wus deemed sufficient to 
hold the burden linposed upon a number of other 
trades and callings, not at all affected by the trade 
competiton of those excepted, as unequal, how much 
more so must this principle apply to the case at bar 
where the inequality extends to members of a class 
and where-the exemptions, which in effect are en- 
joyed by large numbers of bakers, accord them a 
distinctive econonie advantage over those subjected 
to the rigors of the law. 

The principle of equality meaus that equal con- 
ditions must receive equal freatment (Freund on 
Police Power, page 633). 

The Stock Yards Act of Ixansas attempted to 
prescribe rules and rates for the Iwansas City Stock 
Yards Company exempting numerous small stock 
yard owners. ‘The statute also conferred certain 
exclusive stock yard privileges upon the company 
as against the other dealers. This act was declared 
unconstitutional, Cotting vs. Goddard, 183 U. 8. 
49-92, 

On page 282, Judge Couley in lis beak on Con- 
stitutional Limitations, saves: “And if a ceorpora- 
tion has power to prohibit the carrying on of dan- 
verous occupations, within its limits, a by-law 
which should permit one person to carry on such an 
occupation and prohibit another, who had an equal 
richt, from pursuing the same business, or which 
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should allow che busmess to be carried on In ex- 


isting buildings but prohibit the erection of others 
for it, would he unreasonable.’ 


A Sap Ifraneisco ordiuance required every male 
person imprisoned in the county jail to have his 
hair cut to the uniform length of one inch. Held 
Invalid as being directed specially against the 
Chinese. ‘Tin Sing vs. Washburn, 20 Cal. 5844; see 
also Vick Wo vs. Hopkins, 118 U.S. 356. 


Classification must be based upon some differ- 
ence bearing a reasonable and just relation to the 
aet in respect to which the classification ts at- 
tempted, but no mere arbitrary selection can ever 
he justified by calling it classification. The fact 
that all persons and corporations brought under 
the intlnence of an act, are subjected to the same 
liabilities und duties under stmilar circumstances, 
is sufficient to sustain an act as against the charge 
of the denial of the equal protection of the laws. 
Atchison, Topeka & Santa Ire RN. RR. Co. vs. Mat- 
thews, 174 U. 8. 105. Class legislation of the char- 
acter of the act In issue enacted by the States which 
discriminates in favor of one person or set of per- 
sons and against another or others is forbidden by 
the Fourteenth Amendment to the United States 
Constitution. Guif C. & I. QR. Co. vs. Ellis, 165 U.S. 
150; Cotting vs. Kansas City 8. Y. Co., 183 U.S. 
79; Connolly vs. U. 8S. P. Co. 184 U. 8S. 540; People 
vs. Orange Gounty Road Construction Co., 179 N. 
¥. §7-90. 


“In Yiek Wo vs. Liopkins, 118 U. 8S. 556, a case 
where a municipal ordinance of San Francisco de- 
sicned to prevent Chinese from carrying on the 
laundry business, was adjudged void, the Court 
says: “This Court looked beyond the mere Iectter of 
the ordinance to the condition of things as they ex- 
isted in San Francisco, and saw that under the 
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guise of regulation an arbitrary classification was. 
intended and accomplished. 

See also the language of Mr. Justice Matthews in 
Yick Wo vs. Hopkins (118 U. 8S. 356, 369) “the 
equa} protection of the laws is a pledge of the pro- 
tection of equal laws.” 

Gibbons vs. Qvden (9 Wheat., 1, 210). 

Sinnot vs. Davenport (22 How. 227, 243). 

Missouri vs. Lewis (101 U.S. 22, 31}. 

Butchers Union Co. vs. Crescent City Co. (111 
U.S. 746). 

Barbier vs. Counolly (118 U.S. 27, 31). 

Yick Wo vs. Hopkins (115 U, 8S. 356, 369). 

Gulf C. & I. R. Co. vs. Ellis (165 U.S. 150). 

Missouri K. & T. 8. Co. vs. Haber (169 U.S. 618, 
626). 

Cottineg vs, Kansas City 8. ¥Y. Co. (183 U.S. 79). 

Connolly vs. Union Sewer Pipe Company (184 
U. 8. 540). 

People vs. Oranse County Road Cons. Co. (175 
N. Y¥. 84). 


do The Statute in Question is Not a Reasonable 
Exercise of the Police Power. 


We will discuss this branch of the cause under the 
following subdivisions: 

(a} From the standpoint of the trade itself. 

(b) Irom the standpoint of the decisions inter- 
preting the exercise of the police power in connec- 
tion with the 14th Amendment of the United States 
Constitution. 

(a) The business of the baker is one of the old- 
est known trades. 
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The trade of the baker in years gone by, when 
the kneading of the “dough” or “sponge” was done 
by hand, may have caused seme flour dust. But the 
contention that flour dust ps at ell unhealthful is 
disputed by high medical authority. It is doubtless 
also tene thivt the quarters of the bakers have In the 
post been lighly unsanttary. Regulations made by 
law for the purpose of bringing about sanitary con- 
ditions In bakeries, by providing for a certain 
amount of air space and ventilation, by excluding 
domestic auhnals fram prenuses where baking is 
conducted, by forbidding sleeping apartments, 
ptivies, etc., from opening into the bauke-rooin, are 
all provisions clearly within the police power, and 
highly heneticial to the trade and to the pubhe. 


The trade of the baker has, however, been much 
changed in more recent times, by the 1utroduction 
of machinery into the preparation of the dough. 
The bisenit bakeries are conducted on a 
very large scale, all of the main processes are 
conducted by machinery, the work is usually done 
in Jarge, well lighted buuldings where the trade of 
the baker is absolutely sanitary, and as healthful 
as the best conditions and pleasant surroundings 
can make them. <All of the factories of the Ameri- 
can Biscuit Company and the National Biscuit 
Company are of this character. The bakery of the 
National Biscuit Company on 10th Avenue, New 
York City, is the largest bakery in the world and 
eovers two city blocks. Its employes number about 
one thousand. ‘The same thing is true of the large 
bread bakeries scattered to-day through our great 
cities. Large buildings, with many employes are 
civen up wholly to the making of bread, which is 
distributed by wagons to the grocery stores and 
private houses. These great factories are models 
of cleanliness and healthfulpess, yet they are with- 
in the terms of the act. 
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The ordinary bukery has two shifts of men-—the 
bread bakers who work at night, and the cake bak- 
ers who work in the day-time. In almost every 
hakery of this character iu our large cities, which 
hes any coosiderable amvunt of busipess, mixing 
machines are installed for making the dough or 
“sponge.” “These mixing machines absolutely. re- 
move any possibility of tlour dust filling the air. 
The eake bakers, who make all kinds of fancy cakes, 
pies, ete.,.do not raise dust in their operations. 
The most cursory examination of bakeries in any 
considerable city in the country, will show that 
fur comfort, ventilation and healthful surroundings 
the baker’s trade compares favorably with that of 
any other important trade. The making of dough 
may occupy an hour or two hours of the day’s 
work. The rest of the day 1s occupied in mould- 
ing the dough into bread and rolls and baking it. 
And the mixing even in small shops, is now done 
mainly by machinery. How then can the shorten- 
inv .of hours affect the question of flour dust? 


The statute in question goes far beyond any pre- 
vious attempt to regulate the ordinary pursuits of 
inankind by legislative enactment under the guise 
of the police power, if indeed, the Legislature ever 
intended this to be a health regulation. Consider- 
ing the statute from the standpoint of ifs reasona- 
bleness us 2 health rerulation, we therfore urge 
that a very large proportion of the bakers affected 
by the statute are employed in bakeries of the 
classes above referred to, where their surroundings 
cunnot be reasonably objected to on the ground 
which led a majority of the Court of Appeals of 
New York to sustain this statute. Why should the 
employes of the National Biscuit Company have 
laws enacted governing their hours of lahor on the 
cround that their occupation is unhealthful? In — 
like manner, why should the proprietors of one of 
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our great bread baking establishments be arrested 
and imprisoned for permitting their men to work 
more than sixty hours per weck, on the cround that 
their health is endangered, or the health of the pub- 
lic is endangered by the nature of their business? 
Why should the numerous proprietors of first class 
baking establishments throughout our vreat. cities, 
whose bakeries are well ventilated, clean and com- 
fortable in every respect, with mixing machines to 
handle the dough, and tmproved appliances of 
every -kind, be subjected to this alleged “health?” 
law? , 

In so far as the baker works under unsanitary 
conditions, 1n small and poorly ventilated bake- 
shops, his interests are protected by the other sec- 
tions of this law. A proper enforcement of the 
real health provisions of the statute will give bim 
healthful and desirable surroundings. Where 
these ends are attained the Legislature has gone as 
far in its interference with the private business of 
the baker as a reasonable interpretation of the 
police powers of the State will admit. 


It wis never the intention of our law-makers 
nor the intention of the people in adopt- 
ing the Iederal und State Constitutions, to erect 
a rovernment so paternal in its character that the 
treasured freedom of the individual and his right 
to the pursuit of life, iberty and happiness, should 
be swept away under the guise of the police power 
of the State. And while it is difficult to define 
the extent of the police powers of the States, this 
court should net, under the plea of — pro- 
tectine the powers of the various States to guard 
the lives, morals, welfare and safety of its citizens, 
permit the States, little by little, to break down 
and sweep away the most cherished rights of Ameri- 
can citizenship. Each new attempt by the 
States to interfere with the contract and property 


rights, and freedom to exercise a trade or calling 
by the citizen, should be most closely and jealously 
scrutinized by this court; and unless the justifica- 
tion Of the laws was reasonably clear and appar- 
cnt, the statute should be declared unconstitution- 
al. To resolve every doubt in favor of the police 
powers of the State, instead of resolving them in 
favor of the liberty of the individual would soon 
lead Co absurd conclusions that are more consistent 
with the autocratic governinents whose day seems 
rapidly passing, than to the great Republic whose 
hoast has beeu that the Federal Constitution se- 
cured ifs liberlies for all time against eneroach- 
MGHG Fram cay Saree, 

1f this law can be sustained becuuse u few bakers 
may still be using old fashioned methods, whereby 
for a few minutes in euch day they may possibly 
breathe a little flour dust tonto their lungs, why 
should not the doctor be protected because he is 
brought in contact by his trade with contagious 
diseases? Or the lawyer, because his occupation 
requires lim to damage his eyesight by poring over 
badly printed law books and decisions of the 
courts? Or the Wall Street operator because he ts 
kept in a condition of undue nervous excitement by 
the wambling features of his business? 


Judee Vann, of the New York Court of Appeals, 
in his concurring opinion in this case, says 
(Record, Folio 48): “I do not think the regulation 
in question can be sustained unless we ure able to 
say from common knowledge that working im a 
bakery and candy factory is an unhealthy employ- 
ment. If such an occupation is unhealthy the Leg- 
islature had the right to prohibit employers from 
requiring or permitting their employes to spend 
more than a specified number of hours per day or 
week in the work, because such a command would 
be in the interest of public health and would pro- 
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mote the gencral welfare. Asin the Jacubs case -we 
took judicial notice of the nature and qualities of 
tebacco, so in this case we may take judicial notice 
of the effect of very fine particles of flour and sugar 
when inhaled into the lungs from the heated atmos- 
phere of manufactories of ‘bread and candy. Neces- 
sarily in considering the subject we may resort to 
such sources of information us were open to the 
Legislature.” After quoting a number of medical 
authorities, census reports and encyclopedias, some 
of them evidently referring to places where the 
flour was ground, others based entirely tupon the 
unhealthfulness of the apartments in which the 
trades are carried on, and others showing that the 
baker’s trade was about on the general average of 
healthfulness, he concludes as follows (Record, 
Folio 53), “The evidence, while not wntform, leads 
to the conclusion that the occupation of a baker or 
coufectioner 18 unhealthy and tends to result in 
diseases of the respiratory organs. * * * Such 
legislation under such circumstances ts a health 
law, and is a valid exercise of the police power.” 


Judge O’Brien, in his dissenting opinion in this 
case says (Record, lolio 61) : 


“What possible relation or connection the num- 
her of hours the workmen are permitted to work in 
the bakery has, or can have to the healthful quality 
of the bread made there, is quite impossible to con- 
ceive. * * * There is nothing on the face of the 
law or.in its manifest operation to show that it has 
any relation to the public health.” 


These opinions are confirmed by the common 
knowledge of mankind. Elour and meal are used in 
all families. Jas any member of the court found 
flour dust in the air of his kitchen? On entering 
the kitchen, one may see the steam from the kettle, 
or scent the odor of the hoiled dinner, but who has 
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been conscious of the presence of this death dealing 
flour dust? 

As Judge Bartlett points ont in his dissenting 
opinion (Record, Folio 67), the commudities of the 
baker are “more calculated to produce dyspepsia in 
the consumer than consumption In the producer.” 

(b.) This statute cauuet be sustained unless it 
can be justified as a proper exercise of the police 
power of the State of New York. 

Blackstone defines the pubiic police as the due 
reculation and domestic order of the kingdom, 
whereby the inhabitants of a state, like members of 
a well voverned family are bound te conform in 
their general behavior to the general rules of pro- 
priety, good neighborhood and manners, and to be 
decent, industrious and inoffensive tn their respect- 
ive Stations. 4 Bl. Com. 162. 

Police is in ceneral asystem of precaution, either 
for the prevention of crime or calamities. The 
power Is exercised for the prevention of offenses, 
calamities, diseases, for charity, interior communi- 
cation, police of public amusements, for recent in- 
teHigence and for registration. Iedinburgh edition 
of works of Jeremy Bentham, part DX. 157. 

“Phe police of a state in a comprehensive sense, 
embraces its system of internal regulation, by which 
it is sought, not only to preserve publie order and 
to prevent offenses iweainst the State, hut also to 
establish for the intercourse of the citizen with 
citizens those rules of good manners and coud neigh- 
borhoed, which are calculated to prevent a conflict 
of rishts, and to insure to cach the uninterrupted 
enjoyment of his own, so far as it 18 reasonably 
consistent with like enjovment of others. Cooley 
Con. Lim. 572. 

Kent says: But although property be thus pro- 
tected, it is still to be understood that the law given 
has the right te prescribe the mode and manner of 
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using it, so fur as if may be necessary to prevent 
the abuse of the right to the injury to others or of 
the public. 2 Kent's Comm. 340. 


Tn the Slaughter House Cases (16 Wall. 36, 37), 
Field, J., says: “All sorts of restrictions and bur- 
dens are Imposed under the police power, and, when 
these are not In conflict with any constifutional pro- 
hibitions or fundamental principles, they cannot be 
successfully assailed ina judicial tribunal * * * 
But under the pretense of prescribing a police regu- 
lation, the state cannot be permitted to encroach 
upon any of the just rights of the citizen, which the. 
constitution intended to secure against abridge 
ment.” 


In re Jacobs (98 New York, $8), Judge Earl 
says, at page 108: 


“Phe limié of the power cannot be accurately de- 
fined and the Courts have not been able ov willing 
definitely to circumscribe it. But the power, how- 
ever broad and extensive, is not above the constitu- 
tion. When it speaks, its voice must be heeded. It 
furnishes the Supreme Law, the guide for the con- 
duct of levislators, judges and private persons, and 
so far as it imposes restraints, the police power must 
be exercised in subordination thereto.” | 


Again at page 110, he says: 


“These citations ure sufficient to show the police 
power is not without limitations and that tn its ex- 
ercise, the Legislature must respect the great funda- 
mental rights guaranteed hy the Constitution, If 
this were otherwise, the power of the legislature 
would be practically without Imitation. In the as- 
sumed exercise of the police power in the interests 
of the health, the welfare or the safety of the public, 
every rieht of the citizen might be invaded and; 
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every coustitutional barrier might be swept away. 
Under the mere guise of the police regulations, per- 
sonal rights and private property cannot be arbt- 
trarily invaded, and the determination of the Leqgis- 
lature is not final and conclusive.” 


Tiedemann on the Limitations of Police powers, 
SAYS | 


‘“Seclon iS. Laws, therefore, which are design. 
ed to regulate the terms of liring in strictly pri- 
vate employments, are unconstitutional, because 
they operate as an Interference with one’s uatural 
liberty in a case in which there is no trespass upon 
private right and no threatening injury to the pub- 
lic. And this conelusion not only applies to laws 
regulating the rate of wages of private workmen, 
but also any other law whose object is to resulate 
any of the terms of hiring, such as the number of 
hours of labor per day, which the employer can de- 
mand. There can be no constitutional interference 
by the state in the private relation of master and 
servant except for the purpose of preventing frauds 
and trespusses.” 


see alse Freund on Police Power, page 55-4. 


‘Co prevent an abuse of the police power, for the 
alleged protection of the health or safety or the 
allered prevention of frand, the Court must be al- 
lowed to judyve whether restrictive measures have 
really these ends in view. A remote and slight 
danger should not be recognized as a sufficient 
eround of restriction, aud the provisions of the law 
should be serutinized in order to see whether they in 
reality tend to effectuate their object.” 


On the question of the reasonableness of an act, 
to authorize it under the police power, the same 
‘author says on page 58 of his book on Police Power: 
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“TO reasonableness ois uiderstvuod to mean well 
adapted to the endo tt view, there is practically no 
Judicial claim to control the judgment of the legis- 
lature of what is reasonable. The Courts are cer- 
tainly emphatic mm thetr assertion that thev have 
mothing te deo with the wisdom or expediency of 
levislaftive neasures, The question of judicial 
power practically confines ifself to a third taeauing 
wf reasonableness, namely, moderation and propor: 
Honateness of memos to end 


Where the ostensthle object of an enachient is to 
secure the purbdie comfort, welfare or safety, it must 
appear to he aaapted to that end, t@ camnet invade 
the rights of persons and property under the euise 
of the police regulation, when if is not such in facet. 
Iden vs. People, 161 7h 296.) Jéx Parte Jentsch 112 
‘Cal. 468, Ritchie vs. Peaple, 1535 Ub 98, Lake View 
vs. Ttose Lhill Cemetery Co. 70 JIL 191. 


In re Jacobs (98 N.Y. 98) arose under a statute 
forbidding the making of clgars in tenement houses. 
There was noe question but that this was intended 
by the legislature to be a health regulation. The 
court Was uhapimous that the statute was uncon- 
stitutional and not a proper exercise of the police | 
power, Jt will be noticed that the court speaks of 


the beer as one of the “innocuous tredes’ that do 


not fall within the police power. 
Judge Parl says, at page 114: 


u 

Under the guise of promoting the public health 
the Legislature might as well have banished cligar- 
making from all the cities of the State, or confined 
it to a single City or Town, or have placed under a 
similar ban the trade of a baker, of a tailor, of a 
shoe maker, of a woud carver, or of any other of the 
innocuous trades carried on by artisans in their 
own homes. The power would have been the same, 
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and its exercise, so far as it concerns fundamental, 
constitutional rights, could have been justified by 
the sume arguments. Such legislation imay invade 
one class of riehts today and another tomorrow, 
and if it can be sanctioned under the Constitution, 
while far removed im time we will not be far away 
In practical statesmanship from those ages when 
sovernmentiul prefects supervised the building of 
houses, the rearing of cattle, the suwinge of seed and 
the reaping of grain, and governmental ordinances 
revulated the movements and labor of artisans, the 
rate of waves, the price of foud, the diet and eluth- 
Inv of the peuple, and a large ranve of other affairs 
long since in all civilized lands regarded as outside 
of goverpmentat functions, Such sovernmental in- 
terferences disturb the normal adjustments of the 
social fabric, and usually derange the delicate and 
complicated machinery of industry and cause a 
score of ils while attempting the removal of one.” 


The Court further says, “When a health law is 
challenged in the Courts as unconstitutional on the 
eround that it arbitrarily interferes with personal 
liberty and private property without due process of 
law, the Courts must he able to see that if has at 
least in fact some relation to the publié health, that 
the public health is the end actually aimed at, and 
that it is tppropriate and adapted to that end.” 


People vs. Marx (99 N. ¥. 377) arose under an 
act prohibiting the manufacture or sale of substi- 
tutes for butter or cheese. It was unanimously held 
unconstitutional because not limited to unwhole- 
some or simulated substances. Judve Rapallo says, 
at page 387: 

“Equal rights to all are what are intended to be 
secured lv the establishinent of constitutional 
limits to legislative power, and impartial tribunals 
to enforce them.” 
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An the case of People vs. Gillson (10% NL ¥. 589) 
anoact prohibiting the sale of any article of fuood 
upon the inducement that something would be viven 
to the purchaser as a premium or reward (Laws 
1887, ch. 691) was held to be an wnauthorized In- 
vasion of the rights of property and an improper 
exercise of the police power of the State. It was 
expressly declared in that case that the courts must 
be able to see upon a perusal of the enactment that 
there is some fair, just and reasonable connection 
between it and the public good, and that unless 
such relation exists the statute cannot be upheld 
as an exercise of the police power. 


Judge Peckham, writing the opimion of the 
court in the Gillson case, savs, at page 398: 


*AC the same time i¢ must be remembered that 
the Constitution Is the supreme law of the land, 
and that when an act of the Legislature properly 
comes before the court to be compared by it with the 
fundamental law, it is the duty of the court to de- 
clare the invalidity of the act if if violates any pro- 
vision of that law.” 


Again, on pawe 39), he says: 


“Liberty, in its broad sense, as understood in this 
country, Ineans the right, not only of freedom from 
servitude, imprisonment or restraint, but the right 
of one to use his faculties in all lawful ways, to live 
and work where he will, to earn his livelihood In 
any lawful ealling, and to pursue any lawful trade 
oravecation, * * * 

“Tt is quite clear that some or all of these funda- 
mental and valuable rights are invaded, weakened, 
limited or destroyed by the legislation under con- 
sideration. Jt as evidently of that kind which las 
been so frequent of late, a kind which 1s meant to 
protect some class in the community against the 
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fair, free and full competition, of some other class,. 
the members of the former class thinking it Impos- 
sible to hold their own avainst such competition,,. 
and therefore flying to the Legislature to secure 
some enactment which shall operate favorably to 
them or unfavorably to thelr competitors in the 
commercal, agricultural, manufacturing or pro- 
ducing fields.” 


On page 400, he says: 


“This brings us to the consideration of the ques- 
tion Whether the act is valid as a proper exercise of 
what is, by way of classification, called the police 
power of the State. That power has never yet been 
fully described nor its extent plainly timited, fur- 
ther at least, than this; it ig not above the Consti- 
tution, but it is bounded by its provisions, and if 
any liberty or franchise is expressly proteeted by 
any constitutional provision 1¢ cannot be destroyed 
by any valid exercise by the Leyvislature or the ex- 
ecutive of the police power.” 


Again on pave 403, he says: 


“Tt is further argued, however, that the act 1s 
valid as a health law, a regulation of trade in food, 
and to prevent dealing in impure, unwholesome and 
adulterated food. The same principles apply here 
as have already been stated, 1. e., there must be 
some fair and reasonable relation of means to end, 
which courts can see and admit the foree of. We 
think it clear there Is no such relation here. We 
think the act has not the shehtest tendeucy to ac- 
complish the alleged purpose.” 

Tn the case of People vs. Biesecker (169 N.Y. 53) 
i statute forbidding the use of preservatives in 
dairy products was held void, Judge Cullen says at 
page 60, “while it may regulate, it may not destroy 
the industry.” 
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In declaring unconstitutional Chapter 931 of the. 
Laws of 1896, which required all convict made 
soods to be labeled “convict made” before they 
could be exposed for sale and which act was sought 
to be sustained under the police power as a. measure 
for the public welfare, Judge O’Brien writing the 
majority opinion, gives expression to these prin- 
ciples. 


“A law which interferes with property by depriv- 
ing the owner of the profitable and free use of if or 
hampers him in the application of it for purposes of 
trade or commerce, or imposes conditions upon the 
right to hold or sell it, may seriously impair its 
value against which the constitution is a protection. 
The fact that legislation hostile to the rights of- 
property assumes the guise of a health law or a 
labor Jaw will not save it from judicial scrutiny 
since the courts cannot permit that to be done by 
indirection which can not be done directly. People 
vs. Hawkins, 157 N.Y. 1. 

The last case decided in New York which is di- 
rectly in point is People vs. Beattie (96 App. Div. 
383) decided in July, 1904. It arose under an act 
providing for the examination and licensing of: 
horseshoers. The court declared it unconstitutional 
1s an Improper exercise of the police power. Judge 
Hatch writing the opinion of the Court, says at 
page 390: 

“To undertake the rerulatiou of these subjects 


world inject into the body politic a paternalism 
Which is repuenint to free Institutions.” 


Aud again at page 3991 : 


“We are of opinion, therefore, that this law ar- 
bitrarily interferes with personal liberty and pri- 
vate property without due process of law, for which, 
reason it is invalid.” | 


The following decisions of the New York Court 
of Appeals interpreting the “Labor Law” of that 
state are not directly in point, but are important 
expressious of the views of that court on some 
branches of the case at bar. 


The earliest case under the Labor Law which 
came befure the New York Courts was that of 
People ex rel. Rodyvers vs, Coler (166 N. Y¥. 1). 
That was an application by a contractor with the 
city to compel the payment of his claim. It was. 
resisted on the ground that the contractor had 
failed to comply with the Labor Law so far as it 
required payment by him to his employees of the 
prevailing rate of wages. It was held that the 
Labor Law, so far as it required that in contracts 
with the municipality the contractor should agree 
to pay his employees the prevailing rate of wages, 
was unconstitutional and yoid, and that the con- 
tractor was entitled to payment, thouch he had 
failed to coniply with that provisiou. 


People vs. Orange County Koad Construction 
Company (175 N. Y. S4), was a case arising under 
the Penal Code which made any one contracting 
with the state or a municipality who should require 
more than eight hours work of an employee guilty 
of a misdemeanor and punishable by a fine. AS 15 
pointed out In the opinion rendered in the case the 
statute did not assume to punish a eontractor for 
violating his contract but for doing the prohibited 
act, i. e, requiring more than eight hours labor 
from an employee, regardless of whether ar not he 
had agreed by his contract not to require such a 
term of Jabor and even though his contract might 
have been made years before there was any Iegista- 
tion on the subject. It was held that this penal 
enactment could not be sustained as a police or 
health rerulation because of the arbitrary distine- 


tion drawn betweem workmen employed on a state 
or muidedpal work and those performing similar 
labor ander ofher contracts, 


tyan vs. Citv of New York (L777 N. Y¥. 271), 
arose dinder the Lahor Law, the plaintiff, au etm- 
plovee of the city, sulne for the difference between 
the wages actually patd doin by the citv and the 
prevalling rate of such wages. lt was there held 
by aimajoritv of the couré that the direction of the 
Labor Law that the erty should pay its employees 
the prevathing rate of wages was constitutional and 
Impesed Upon the city officers the duty of fixing 
waves at the prevatling rate, but that the aeeeptance 
by the emplovee of a different rate and lis eontin- 
Hance dn the emplovinent of the city at such rate 
constituted ao wiiver of all chim on his part for 
ereader Compensation, 


The last “Labor Law” decision in New York was 
People ex rel Cossey vs. Grout (179 NN. ¥. 417). 
This was a case where the relator agreed in his 
contrach with the city not to employ lis men more 
than eight hours per day. The relator prevatled on 
the ground that the law was an unconstitutional 
Invasion Of the rtehts of the municipality. We cite 
the case for the purpose of calling attention to the: 
statement of Judge O’Brien at page 484, where: he 
shows the ground of dissent of three judges of that. 
court in: the Lochner case. Lt is quite true that this 
court has recently held that the legislature could 
make ita eriminal offense for a baker to permit his 
workinen to work aiore than ten hours in the day, 
but the strugele tn that case was to make what some 
of us thoueht was a labor law a health law and so 


= 
Within whe police power,” 


No case vet deeiled by the Supreme Court of the 
United States would warrant the affirming of the 
deciston of the New York Court of Appeals in this 
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case. We have elsewhere pointed out that Holden 
vs. Hardy (169 U. 8S. 366) was clearly distinguish- 
able from this case. :The occupation of mining has 
ever been held properly. within the police powers ; 
while a decision pronouncing the bakers trade sub- 
ject to arbitrary regulation under the police power, 
wowd mean that all trades will eventually be held 
within the police power; and the 14th Amendment 
will become mere idle words. We feel confident of 
this as we show by the tables.in the “Appendix” of 
this brief, that the bakers trade is about on the 
veneral averaze Of healthfulness of all trades. 


We cite brietly soine of the leadiny cases decided. 
by this Court. : 


In Butcher's Union Company against Crescent 
City Company (111 U. S. 746), Mr. Justice Field 
says, on page 757: “Among the inalienable rights as 
proclaimed in, the Declaration of Independence is 
the right of men to pursue their happiness, by 
which is meant the right to pursue any lawful bust- 
ness or vocation, in 40y manner not inconsistent 
with the equal rights of others, which may increase 
their prosperity or develop their faculties, so as to 
give. them their highest enjoyment. The common. 
business and calling of life, the ordinary trades 
and pursuits, which are innocuous in themselves. 
and have been followd in all communities from 
time Tmmemorial, must, therefore, be free in this. 
vountry to all alike upen the same conditions. The 
right to pursue them, without let or hindrance, ex- 
cept that which is applied to all persons of the 
saime awe, sex, aud condition, is a distinguishing 
privileze of citizens of the United States, and an 
essential element of that freedom which they claim 
as their birthright.” 


The case of Munn vs. [llinois (94 U. 8S. 79) is not 
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an authority-for the act of the New York legisla- 
ture here complained of. In that case it was held 
that an occupation whose regulation was necessary 
“for the public good”? was within the police power; 
but-as Mr. Justice ield points out, it must be a 
case where cne undertakes “a public employment, 
with special privileges whieh the State alone can 
confer upon him,” and the warehousing of grain 
having become a “virtual monopoly” gaye the busi- 
ness 1 public character that warranted its recula- 
hon.’ | 


The words of Chief Justiee Ghase tn the cuse of 
Calder vs. Bull (38 Dallas 386, 388), have never been 
questioned by this court and are stil authority for 
our contention in this case that the lecislature is 
not omnipotent. He says: 


“Tt cannot subscribe to the omnipotence of the 
State Legislature, or that it is absolute and without 
control; although its aunthority should not be ex- 
pressly restrained by the constitution or fupda- 
mental luw of the state. * * * The nature and 
ends of legislative power will limit the exercise of 
it. This fundamental principle flows from the very 
nature of our free republican governments, that no 
man should be coinpelied to do what the laws do not 
require; nor to refrain from acts which the law 
permit. There are acts whieh the federal or state 
legislature cannot do without exceeding their 
authority. There are certain vital principles in our 
free repulican governments, which will determine 
and overrule an apparent and flagrant alnuse of leg- 
islative power; as to authorize manifest injustice by 
positive law; or to take away that security for per- 
sonal liberty or private property, for the protection 
whereof covernment was established. * * * A 
few instances will suffice to explam what I mean. 
A law that punished a citizen for an innocent. ac- 
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lion, or, In other words, for an act, which when 
done, Was in violation of no existing law; a law 
which destroys or impairs the lawful private con- 
tracts of citizens; a law that makes a man a judge 
in his own cause; or a law that takes property from 
A. and vives it to D5 it is against all reason and jus- 
tite for a people to entrust a legislature with such 
powers; and therefore tt cannot be presumed that 
they have dene it. * * 7 It (the legislature) 
cannot change innucence Into guilt, or punish In- 
mecence us a crime, or violate the right of anteced- 
ent lawful private coutract; or the right of private 
property.” 

in United States vs. Martin (94 U.S. 400, 403), 
this court construed Seetion 3738 of the Revised 
Statutes, providing that eight hours shall constitute 
a day’s work for employes of the Government. It 
was there held that this statute was “in the nature 
of a direction from a principal to his agent; that 
eight hours is deemed to be a proper length of time 
for a day’s labor, und that his contracts shall be 
based upon that theory. It 1s a matter between the 
principal and his agent, iu which a third party has 
no Interest.”  (p. 404.) 


The court alsa says: 


“Tt does not establish the price to be paid for a 
day’s work. Skilled labor necessarily commands a 
higher price thau, mere manual labor, and whether 
wages are high or low depends chiefly upon the in- 
quiry whether those having labor to bestow are 
more bmMcrous than those who desire the service of 
the laborer. * * 7 

“The statute does not previde that the employer 
and the laborer may not agree with each other as to 
What time shall constitute a day’s work. There are 
smne branches of Jabor connected with furnaces, 
foundries, steam or gas works, where the labor and. 


the exposure of eleht hours a day would soon ‘ex- 
haust the strength of a laborer and render him 
permanently an invalid. The government officer is 
not prohibited from knowing these facts, nor froin 
agreeing, When it is proper, that a less number of 
hours than etght shall be accepted as a day’s work. 
Nor does the statute intend that, where out-of-door 
labor in the lone diuys of suunmer may be offered for 
twelve hours at an uniform price, the officer may 
not so contract with a consenting laborer.’ 


This decision clearly puts this court on record, as 


against the arbitrary regulation of innocuous. 


trades by act of the Legislature. 


~The ease of United States arainst Martin is simi- 


lar in principle to People vs. Phyfe.(136 N. ¥. 554). 

In the case of Elenderson vs. Mayor of New York 
(92 U.S. 250), a State law regulating the landing 
of passengers was held unconstitutional and not 
within the police powers, 


The case of Petit vs. Minnesota (177 U.S. 164), 
is also distinguishable from the case at bar. A 
Sunday law which in. effeet made the determination 
whether a viven occupation was au act of charity or 
necessity 2 question of fact im all trades, except 
barhers. Sunday laws have universally been held 
Within the police powers. This statute is a declara- 
tion that the barber's trade does not involve work 
of necessity or charity. 


We revard the decision of this Court. in the case 
of Atkin vs. Kansas (191 U.S. 207, 224), as favor- 
able to our contentions in the case at bar. The 
statute there under review regulated the hours of 
Jabor on public works. Jt did not interfere with 
the right of private contract. Mr. Justice Harlan 
calls attention to this and says “Its action touchtug 
such aw matter is final so lone as it does not, by its 
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revulatious, tufringe the personal rights of others, 
and that has not been done.’ 


Wynehamer vs. People (13 N. Y¥. 378); In re 
Jacobs (98 N. ¥. 98); People vs. Marx (99 N. Y. 
377); People vs. Gillson (109 N. Y¥. 401); People 
vs. Budd (117 N. ¥. 15); Health Dept. vs. Rector 
(145 N. ¥. 32); Colon vs. Lisk (153 N. ¥. 188) 
People vs. Hawkins (157 N. ¥. 1); People ex rel. 
Tyroler vs. Warden. of Prison (157 N. Y. 116) 5; Peo- 
ple ex rel. Rodgers vs. Coler (166 N. ¥. 1); People 
ys. Biesecker (169 N. ¥. 53); People vs. Orange Co. 
Road Cons. Uo. (175 N. ¥. 84); Ryan vs. City of 
New York (177 N. Y. 271); People ex rel. Cossey 
vs. Grout (J79 N. ¥. 417); Calder vs. Bull (3 Dal- 
las 386); Slaughter House Cases (16 Wall. 36); 
Ifenderson vs. Mavor of New York (92 U. 8. 259) ; 
Munn vs. Illinois (94 U. S. 79); Missourl vs. Lewis 
(101 U. 8. 223); Butchers’ Union Co. vs. Creseent 
City Co. (Ill. U. S. 746); Barbier vs. Connally (113 
U.S. 27) ; Holden vs. Hardy (169 U. &. 366) : Pettit 
vs. Minnesota (177 U.S. 164); Connolly vs. Union 
Sewer Pipe‘Co. (184 U. 8. 540); Atkin ve. Kansis 
(191 U.S. 207) 5; Cook vs. County of Marshall (De 
cided by this Court January 16, 1905). 


In the other State Courts legislation of the kind 
in issue has been almost uniformly declared invalid. 


Sawyer vs. Davis (186 Mass. 239, 243); Hden vs. 
People (161 IL]. 296); Ritchie vs. People {155 LIL. 
98); Ex parte Kuback (85 Cal. 274); Gedcharles 
vs. Wigeman (113 Penn St. 431); State vs. Good- 
will (33 West. Va. 179); Leep vs. St. Louis R. fh. 
Ov. (58 Ark. 407) ; Low vs. Nees Pub. Co. (41 Neb. 
127) ; Exparte Westerfield (55 Cal. 550). — 


The latter case is directly in point and pronoun- 
ces the bakers’ trade not one subject to the police 
power of the state. 
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In the Westerfield case, a,California statute pro- 
vides: “It shall be unlawful for any person .en- 
gaged in the business of baking, to engage or permit 
others in his employ to engage in the labor of bak- 
ing for the purpose of sale, betw een the hours of six 
o’clock p.m. on Saturday and’six o'clock p. my on 
Sunday, except in the : setting of sponge preparatory 
to the night’s work; provided, however, ‘that 
restaurants, hotels and boarding houses may ‘do 
such baking as is necessary for their own cousump- 
tion’; the act is made a misdemeanor sprnishable 
by fine and imprisonme nt, or both. Held void as a 
special law. Myrick, J.: phe act purports, aecord- 
ing to its title, to be an act to provide for a day of 
rest. Tustead of pursuing: that tutent, it goes‘on to 
say that certain acts, viz., the labor of baking for 
the purpose of sale, if per Formed by certain persuas, 
viz., persons ‘engaged in the business of baking for 
the purpose of sale’ shall constitute a crime and 
shall be punished. The employérs are not to be 
punished. This is special legislation. A certain 
Gluss is selected. * * * The baking of bread 1s in 
liself lawful and necessary.” MeIsinstry) J., ¢on- 
eurrine: “The baking of bread is not only lawful 
and necessary, but we will take notice that there is 
nothing so peculiar in the occupation as that those 
engawed iv it require—as a sanitary jneasure, or for 
the protection of their morals----2 period of rest not 
required by those cugaged In many other employ- 
ments. A veneral law must include within its-sanc- 
tion all who come within its purpose and s scope. It 
must be as broad as its object.” | 


froin all of the decisions on the exercise of the 
police power we find its exercise fairly tested by the 
questions set forth in Section 143 of Freund on 
shicivns P ower 1 ' 


“phe uestions Which present themselves in the 
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examination of a safety or health measure are’ 
Does a daneer exist? Is it of sufficient magnitude? 
Does if concern the public? Does the proposed 
measure tend to remove it? Ls the restraint or re- 
quirement in proportion to the danger? fs it pos- 
sible to secure the object soucht without impairing 
essential rights and principles? Does the choice of 
wo particular measure show that some other interest 
than safety or health was the actual motive of lev- 
islation?” | 

Tested by these questions we believe the consti- 
tutionality of the case at bar cannot be maintained. 


4. The statute in question was never lutended as 
% health provision but was purely a labor law. 
This is indicated by the facts leadine up to the 
adoption of this statute by the New York lecis- 
lature. 

The classic country of madern factory levisla- 
tiun, England, brought forward the first law regu- 
lative of conditions of bakeshups, that we are able 
to discover, to wit, the “Bakehouse Regulation Act” 
passed by Parliament in 1863 (26, 27 Viet. Ch. 40). 
This act was the result of an investigation of a 
Parliamentary commission. The law forbids per- 
sons under the age of eighteen to work between the 
hours of 6 p.m. and 3 a.m. and apprentices to 
work in excess of 10 hours per day. 

In addition thereto it provides for a number of 
sanitary rules similar to those of the New York 
Labor Law, but it in no wise seeks to interdict the 
operation of bakeshops or restrict the hours of 
Jahbor of the adult employees. The Factory Act 


4] 


of 1883, designed as “Factory and Workshop Act, 
1883” amended the Bakehouse Act of 1863 in sev- 
eral particulars in regard to the location and main- 
tenance of privies, water closets, sewage, drains and 
pipes and other strictly sanitary matters, but in 
no wise suught to interfere with the hours of labor 
of employees, 

As our factory legislation mm America was livge 
ly borrowed from that of England, se did the bak- 
ery leeishition of the several states take 1ts Impe- 
tus from the precedents established by our cousins 
across the sea. 

The first demand for a teu hour work day for 
bakers in our country, appears to have been made 
by resolution adopted In a mass meeting of bakers 
of the City of New York, in Irving Elall, on April 
~3d, in 188s. In the same year a Bill made its ap- 
pearance in the New York Legislature promoted 
by George G. Block, the Secretary of the Journey- 
men’s Bakers Union which read as follows : 


section J. A day’s work in a bakery, shop 
or other place in which articles of food are 
manufactured, shall not exceed ten hours 
per chily. 

Section 2.) This act shall take effect im- 
mediately. : : 


See Bakers Journal, New York City, May Sth, 
1895. This bitl was rejected by the Legislature. 
Five vears later in 1802, the Commissioner of: 
Labor Statistics of the State of New York, with the 
aid of the Oreunization of the Journeymen Bakers, 
made an investigation of the conditions of labor 
and the coustruction of the bakeshops of New York 
‘City, which resulted in an agitation of the Jour- 
neymen Bakers renewing the strugele for a ten 
hour law for bakers and a uumber of sanitary pro- 
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Visions which us stated above were lareely bor- 
rowed from the Ienglish Bakehouse Act. 


Report of New York State Bureau of Labor Sta- 
tistics of 1892, Volume ITI. 


In 1895 a Bill was introduced into the Legis- 
lature eutitled “An Act to regulate the Manufac- 
ture of Flour and Meal Food Products.” It be 
came a Jaw as Chapter o48 of the Laws of 1895. 
It was the first Baker’s Law passed in any country 
of the world, which arbitrarily fixed the hours of 
labor of adult employees of bakeries and confec- 
tionery establishments, without providing for ex- 
ceptions in emervency cases. In 1896 another bill 
was introduced adding certain sanitary amend- 
ments to the new law, such as providing for a min- 
imum height of eight feet for all bakeshops and 
prohibiting domestic animals to be kept in _ bak- 
eries. The Act which becaine known as Chapter 
672 of the Laws of 1896 is substantially the pres- 
ent Article VIII. of the Labor Law. In 1897 the 
Legislature was engaged In consolidating Into a 
series of weneral laws the Laws of the State and 
among others embodied all of the former indepen- 
dent acts bearing upon and having relation to the 
condition of labor and werkmen into one act, en- 
titled “The Labor Law,” Chapter 32 of the General 
Laws. It was then that the question of the class:- 
fication of the Bakery Inspection Law first pre- 
sented itself to the Legislature and the latter al- 
though at the same time collating the laws rela- 
tive to the public health under an act called the 
“Public Health Act,” which was adopted the same 


year, placed the Bakery Act into the Labor Law. 
The legislature thus determined that this act 


was a labor ineasure and that its passage was so 
intended and in conformity thereto inserted 16 in 
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the Laber Law, as Article VITE. thereof and not 
in the Public Wealth Taw. an 


This act is the most arbitrary of its kind on the 
statute books of this country. It prohibits abso- 
lutely the employment of employees in baking and 
‘confectionery establishments over the prescribed 
Jimit of G0 hours a week without regard to loss of 
property or other emergencies that may arise, the 
desire of cmploves to contract for overtime, or the 
emplover’s willipeness to pay for extra work 1h 
eases of emergency, : 


The Utah Miner S Hour Law sustained by this 
Court in Llolden vs. Hardy, 169 U. 8S. is clearly 
distinguishable in this respect from the act in ques- 
tion since it provides for an exeeption “in cases of 
emergeney where life or property 1s In imminent 
danger,” as well as in the fact that mining 1s not 
classed with the baking trade as innocuous. 


The Acts of New York State of a similar nature 
are the act providing that ten hours within twelve 
consecutive hours should constitute a day’s work 
on certain railroads. Overtime is here permitted 
in case of accident or unavoidable delay. Laws of 
1897 Ch. 415, Section 5. 

The New York Law relative to work in brick 
yards, forbidding employers to allow: the men to 
work more than 10 hours per day, allows overtime 
agreements. i 

Outside of New York, most of these special Laws 
applying to adult labor concern railways or mines. 
‘Three other states followed New York in regulat- 
ing the working time of men employed in bakeries, 
New Jersey, Pennsylvania and Missouri; as did 
also Ontario, Can. 

The New Jersey Act was passed in April, 1896, 
and is almost an exact copy of the act here in is- 
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sue. The introducers of the act sought to enact 
the statute in the same form as the New York Act 
but the Legislature amended the ten hour work 
day provision, permitting employers in cases of 
emergency to employ the men two additional hours 
provided they reeeive extra remuneration for such 
extra time at the reenular wage rate paid such em- 
ployees. 


An Act respecting Bakeshops, assented to April 
f, 1896, is the title of a similar measure of the 
Province of Ontario. Section 7 thereof reads as 
follows: No employer shall require, permit or suf- 
fer any employee in any bakeshop to work more 
than sixty hours in any one week except by per- 
mission of the inspector given in writing to the 
en ployer. 


[t has already been remarked that the English 
Bakehouse Act has no restrictions as to the hours 
Of labor of, adults; nor do we find any such restric- 
tions in the Bakery Inspection Laws of Gonnecti- 
cut, Massachusetts and Maryland passed in 1896 
and 1897, and in the Act of Minnesota passed in 
1895. The restrictions in the Acts of Pennsyl- 
Yama and Missouri of 1897 apply to Sunday labor 
only. 


Other laws regulative of the hours of labor may 
be distinguished from the act as respecting the 
freedom of contract in every State of the Union. 
Wile providing for a legal workday and for strict 
prohibitions against working over the legal limit 
they invariably either grant the parties to the labor 
coutract the right to avree otherwise, to accept or 
pay extra coinpensation for over work, for extra 
work 10 cases of emergency, or of danver to life or 
property or for extra work to make up for lost 
time. We have failed tu find an tustance where 
an emplover is so utterly heipless to protect his. 
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property as in the case at bar, the only exception 
that we could find being where the restriction is 
intended to operate on State and Munic a cm- 
ployees or contractors. 


o Holden vy. tardy (169 U.S. 366) distinguished 
from the case at bar. 


Working in underground mines has always been 
recognized as hazardous and unhealthful. The bak- 
ers trade has not. We have a specific reference to 
the bakers trade as an “innvcuous” one in the opin- 
ion of Judge Earl in the Jacobs case, (9S N.Y. at 
page 114). And asimilar declaration by the hizhest 
Court of California in re Westerfield (55 Cal. 550). 

The Utah ininers act was passed pursuant to a 
provision of the State constitution which provided 
as follows “the lecislature shall puss laws to pro- 
vide for the health and safety of employes in fac- 
tories, smelters and mines” (Const. Art. 16, § 6). 
The Utah Legislature pursuant to this provision 
enacted a law which was certainly intended as a 
health regulation. 


The New York Statute is contained in “The 
Labor Law” of the State and is purely a regulation 
of the hours of a trade which under present day con- 
ditions is not unhealthful. The additional pro- 
visions relating to the sanitary surroundings of the 
bake shop amply protect the baker against unsani- 
tary conditons, Such protection is impossible to 
the miner. 


The Utah law applies to “‘workingmen in all un- 
derground, mines and workings.” The New York 
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law affects only employes in a “biscuit, bread or 
cake bakery.” The law should have applied to all 
persons enraged in the business of baking. Such 1s 
the language of the California statute on the same 
subject (55 Cal. 550}. 

The Utah statute excepts “cases of emergency 
where life or property isin imminent danger.” The 
New York Statute is unreasonable in this respect 
and makes no exception. ‘The baker’s business 1s 
peculiarly liable to changes in the time of the ma- 
turing of the material and changes of temperature 
affect it to the extent of hours. Yet the employer 
is a criminal if he compels or permits his employes 
to work over the prescribed time, though they do it 
willingly and are paid for overtime, and though 
the bakers product is destroyed thereby. 


6. The plaintiff in error, believing the New York. 
statute under review to be unconstitutional prays. 
that the judgment of the New York Court of Ap- 
peals be reversed. 


Respectfully submitted, 


Frank Harvey FIELD, 
HENRY WEISMANN, 


of Gems for plaintiff in error. 
Cremscl 


APPENDIX. | 
THE LABOR LAW. 


CHAPTER 415, Laws or 1897. 


Article VII. —RBakeries and Confectionery Justab-. 
| ments. | 


Section 110. Hours of labor in bakeries and con- 
fectionery establishments.—No employee shall be. 
required or permitted to work in a biscuit, bread or. 
cake bakery or confectionery establishment more. 
than sixty hours in any one week or more than 
ten hours in any one day, unless for the purpose of 
making a shorter work day on the last day of the 
week; nor more hours in any one week than will 
make an average of ten hours per day for the num- 
ber of days during such week In which such employe 
shall work. 


Source.—L. 1895, Ch. 518, Sec. 1, as amended by. 
L. 1896, ch. 672. | | 


Section J11. Drainage and plumbing of build-. 
ings and rooms occupied by bakeries —All build- 
ings or rooms occupied by bakeries.—All buildings. 
or rooms ocecupied as biscuit, bread, pie or cake. 
bakeries shall be drained and plumbed in a man- 
ner conducive to the proper and healthful sanitary 
condition thereof, and shall be constructed with air- 
shafts, windows or ventilating pipes, sufficient to 
insure ventilation. The factory inspector may di- 
rect the proper drainage, plumbing and ventilation 
of such rooms or buildings. No cellar or basement 
not now used for a bakery shall hereafter be so 
occupied or used unless the proprietor shall comply- 
with the sanitary provisions of this article. 


+8 


source.—I.. 1895, Ch. O18, Sec. 2, as amended by 
L. 1896, ch. 672. a, 

Section 112. Requirements as to rooms, furni- 
ture, utensils and manufactured products.—Evcry 
room used for the manufacture of flour or meal food 
products shall be at least eight feet in height, and 
shall have, 1f deemed necessary by the factory in- 
spector, an impermeable floor constructed = of 
cement, or of tiles laid in cement, or an additional 
flooring of wood properly saturated with linseed 
oil. The side walls of such rooms shall be plas- 
tered or wainscoted. The factory inspector may re- 
quire the side walls and ceiling to be whitewashed. 
at least once in three months. He may also require 
the woodwork of such walls to be painted. The 
furniture and utensils shall be so arranged as to be 
readily cleansed and not prevent the proper clean- 
ing of any partofaroom. The manufactured flour 
or meal food products shall be kept in dry and airy 
rooms, so arranged that the floors, shelves and all 
other facilities for storing the same can be prop- 
erly cleaned:” No domestic animals, except cats, 
shall be allowed to: remain in.a@ room used as @ 
biscuit, bread, ple or cake bakery, or any room ry: 
such bakery where flour or meal pr ne | are 
stored. | 


Source.—L. 1895, Ch. 518, Sees. 3, 4. as. amended 
by L. 1896, ch, 672 . 


‘Section 118. Wash-room and — sleeping 
places.—Ievery such bakery shall be provided with 
2 proper wash-room and water-closet or water-closet 
apart from the pakeroom or rooms where the manu- 
facture of such food product is conducted, and no 
water-closet, earth-closet, privv or ash-pit shall be 
within or connected directly with the hake-room of 
any bakery, hotel or public restaurant. 


No person shall sleep in a room ee as a 
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bake-room. Sleeping places for the persons: em- 
ployed In the bakery shaH be separate from the 
rooms where flour or meal food products are mann- 
factured or stored. If the sleeping places are on 
the same floor where such products are manufac- 
tured, stored or sold, the factory inspector may in- 
spect and order them put In a proper sanitary con- 
dition. 


Source. — LL. 1895, Ch. 518, Sees. 5, 6, as amended 
by T.. 1896, ch. G2. ! 


Section 114.—Inspection of bakeries.—The fac- 
tory inspector shall cause all bakeries to be' in- 
spected. If it be found upon such inspection that 
the bakeries so inspected are constructed and con- 
ducted in compliance with the provisions of this: 
chapter, the factory inspector shall issue a certifi- 
cate to the persens owning or conducting such 
bakeries: 


Source.—L.°1895, ch. 518; See. 8: as-amerided by 
L. 1896, ch. 672. The portion of the former section 
fixing the number of inspectors 1s contained In Sec. 
61, ante. | 


Section 115. Notice requiring. alterations,—lIf, 
in the opinion of the factory inspector, alterations 
are required in or upon premises occupied and 
used as bakeries, in order to comply with the pro- 
visions of this article, a written notice: shalk be 
served by him upon the owner, agent ‘or lessee of 
such premises, either personally or by’ waist]; ‘equir- 
ing such alterations to’ be made withiit’ sixty days 
after’ such service, and sucli alteratibiis' sliali be 
made accordingly. 


Source. —L. 189h,. ch. 518). Sec. 9,.as-amended by 
L. 1896, ‘ch. 672. 


' Penal Code, § S$ 3841, : ae = 4 


Any person who Violates or does not comply with 
. * * the provisions of Article Eight of the Labor 
Law, relating, to bakeries and confectionery estab- 
lishments, the employment of labor and the manu- 
facture. of flour or meal food products , therein 
* * * is cuilty of ‘a misdemeanor and upon con- 
viction shall be punished for a first offense by a fine 
of not less than twenty nor more than one hundred 
dollars; for a second offense by a fine of not less 
than fifty nor more than two hundred dollars, or 
by imprisonment for not more than thirty days, or 
by: both such fine and imprisenment; for a third 
offense by a fine of not less than two hundred and 
fifty dollars, or by imprisonment for not more than 
sixty days, or by both such fine and Imprisonment. 


From Buck's Hygiene and Public Health, 1879, 
— - Volume IT., Pages 10-11: 


I. 


OCCUPATIONS INVOLVING THE INTRODUCTION OF 
DELETERIOUS MATTERS INTO THE BODY. 


1. By Inhalation. 


A. Vapors and Gases 


a. Irritating —Metal- -refiners, gold and silver 
| smiths, jewelers, electrotypers, etclers, 
bleachers, straw-hat makers, manufacturers 

of chemicals. . : 


pb. Setanta Senna rilders, on 
brass-founders, match-makers, rubber manu- 
facturers, smelters, manufacturers of anr- 
line, photographers, cloth-scourers. 


I 


ec. Offensive—Brewers, butchers, . fellmongers, 
Jeather-dressers, tanners, gut-cleaners, tripe 
and hand cleaners, fat-renderers, :lard-refin- 
ers, bone-boilers, gluemakers, fertilizer 
manufacturers, pork packers, soap-makers, 
oil-pressers, cheese-makers, scavengers, su- 
- gar-refiners, fullers, hostlers, dog- fanciers, 
rag- “pickers. | 


B.: Dust: 


a. Irritating—MMctalliic: Bronzers, file cutters,. 
fitters, grinders, needle makers, pin-pointers, 
cutlers. Afineral: Cement-makers,. stone-cut- 
ters, potters, lime-burners, plaster-burners, 
glass-cutters, sandblast operatives, diamond- 
cutters, lithographers. Vegetable: Chimney- 
sweeps, molders, millers, cotton, flax and 
hemp operatives, tobacco operatives. . Anz 
mal: Brush-makers, button-makers, feather, 
wool and silk operatives. Mixed: Carpet- 
cleancrs, hair-pickers, street-sweepers. 


-b. Poisonous—Artificial-flower makers, wall- 
paper makers, hatters, enamelers, ‘painters, 
type-founders, white lead | manufacturers, 
workers in copper. , 


2. By Absorption. - ' 


1. Irritating substances: Domestics, washerwomen, 
. grocers. 


. Poisonous: Paederasts, nities 


Or 


II. 


OCCUPATIONS INYOLVING EXPOSURE TO CONDITIONS 
THAT INTERFERE WITH NOTRITION, 


1. Hlevated or Variable Temperature. 


a. Vicissitudes of weather—Boatmen, fishermen, 
farmers, (florists, gardeners, nurserymen), 
drivers (cartmen, hackmen, omnibus driv- 
ers), laborers, bricklayers, masons. 


b, Artificial heat-—Brick-makers, bakers, cooks, 
charcoal-burners, blacksmiths, engineers, 
stokers, forgemen, iron-puddlers, glass-blow- 
ers, dyers, laundresses. 


2. Overuse of Certatn Organs. 


a, Nervous system (mental worry)—Brokers, 
gamblers, merchants, physicians, tea-tasters. 


th. Eyes—Engravers,, lapidaries, watchmakers, 
— geamstresses: (embroiderers, lace makers). 


c: Vocal Organs—Actors, clergymen, singers, pub- 
lic speakers.. 
di. Muscles—Athletes; copyists, musicians, (plan- 
ists, violinists, brass-instrument players). 
3. Constrained Attitude. 
Priaters.. (compositors,, pressmen}, coopers, car; 


penters, cabinet-makers, shoe-makers, taul- 
ors, sales men and women. 


4. Sedentary Lrfe. 


Artists, clerks, lawyers, literary men, students, 
teachers. 


ITT. 


OCCUPATIONS INVOLVING EXPOSURE TO MECHANICAL 
VIOLENCE. 


1. From machinery: Factory operatives, machin- 
ists, railway employees. 

2. From preventable accidents: Lumbermen, 
quarrymen, roofers. | 

3. From variations in atmospheric , pressure: 
Aeronauts, caisson workers, drivers, boiler- 
makers. 


OCCUPATIONS WITH ELIGHEST AND LOWEST MORTAL- 
ITY FIGURES IN JONGLAND, 1890-2. 


(Supplement to 55th Annual Report of the Regis- 


trar-General. ) 

| | Comparative ) 
Occupation. mortality figure. 

Dock laborer................ ‘nt tetacasxs Lee 
‘Wile maker............0.006- Gaeaee ins 1,810 
Lead worker...............5. eevech.. L783 
Inn, hotel servant..............- uated eee. See 
Potter, earthenware manufacturer. ,........ 1,706 
Innkéeper, servant, efC../...:... ae Jt. 1,659 
Costermongeer, hawker. .0.. 2.00 cIh ES htt. 1,652 
ie ee ee eee ee ee ee .. 1,642 
Coal heaver..........---- Peagpetetdersan Agee 
Cutler, scissors maker...........- yee 3,516 
Geueral laborer (industrial districts) .. 1,509 
Glass manufacture ..........00.0. vex i .. 1,487 
Brewer .......5605 —ekeava as Pau u eee 7 1,427 
General laborer (London)......... i.e. 1,413 
Tool, scissors, file, saw, ete., maker.......... 1,412 
Clk TRUE 5c waked eeeunas Seeker eee oS 1,409 
Manufacturing chemist ...... ‘ee eararaale oie 1,392 


Copper Worker «..66is ses see sneeew ein 1,381 


Wool, silk, ete., dyer.............2. 0.2 ee 1,370 
SU A oS oe cee ere 1,352 
Slater, tiler ............... paceuetaeseee 1,822 
CHIMNCY GWEGD isc hae 4 ci ee ee ete een nee ws L311 
Lead miner ........ 0 ccc ccc cece eee 1,310 
Nail, anchor, chain, etc., maker............ 1,301 
CAMMANUCICTICr 264 a5 ap ekedsee mee eee ease 1,284 
(SOPpPer IMIG? ccianewes tensed case eateees 1,230 
WUGMINIEE, 6 bo 6 ee heb 3h. a dose tee forks £5 1,228 
Messenger, porter (not railway or goyern- 
WCHG) 255 nt 54a when ea eee a et ose ans eee 6 1,222 
General Juborer ..... 0.0... 000 eee eee aes 1,221 
Transport Servit@ ...... 0... cee ee ee 1,216 
Musician, musie master ..............000- 1,214 
RIRTNR 5h eh edhe hs REESE RDS 1,199 
PING WOVKC! 20 cé sacs ooces bhoen caw ees Lids 
Stone, slate quarrier ......... 00.2.0 ese eee 1,176 
Coach, cab service 0.0.0.0 ce cee ee eee 1,153 
Coal miner (Monmouthshire and South 
WalGS! wecegage te ee yess wee ees me 1,145 
Cotton, ctc., manufacture...............-. 114i 
Comparative 
Occupation. , mortality figure. 
Silk, satin, etc., manufacture.............-. 921 
Baker, confectioner .......... 00sec eee es 920 
Shoemaker, bootmaker .......... eee nba 920 
Commercial clerk 2... ccc ce eee eee eee 915 
Blacksmith, whitesmith ..........000 502 eee- 914 
Coal miner (West Riding).............. 912 
Pauper WANUMCUITS 64 4cu ce ckassenweene ss 904 
Tallow, soap manufacture ............. SUT 
NIISUCE 250556504052 aee ee ceeneeeeaes S05 S84. 
Carpet, rug manufacture ......... 2... eee S73 
ShopkeeperS ..... cece eee eee eee eee $59 
Other occupied males ............-.025.... S47 
PRR gee 5 ne 4 aS RS 545 


Miller .....-ccccceccceceteecsees oaueans 845 


ag 1) 11-1) a Tre neeees 833 
Railway guard, etc. ......-.0.. werreT eT wee) 825° 
Barrister, solicitor .............-.e0-0e028 $21 
Railway engine driver, guard, etc......... §18 
Railway engine driver ................ i... 6-810 
Ironmonger ......... OED EORERNS fxiteeaa SOT 
Coal merchant .......... 0.0. c ee cee ee eee ee “803 
Engine driver (not railway, ete.)........... T&86 
Carpenter, joIner ........... ce eee eee err 783 
Railway official, clerk ............-0-.006- 7S1 
Artist, engraver, ete. ........... he eerewes 778 
WHOGLWOGUE 24624440445 0G iwawisn ves rer 778 
Goal miner (Durham .and Northumber- _ 
IAG) oe taesaraeneeeasaesese a a ere (44 
TPOUVSLONG TINGE ks oie kee eh eke ese R KS 114 
VOL i+ ek chne ee sin wha dade eKee bees oe 768 
Domestic indoor servant.............. veeee THT 
Tanner, fellinonger .........-00es es eeeees 796 
Brick tile burner ..............-+-5- inna Tae 
Coal miner (Derbyshire and Notting- 
URE 6.65 6h oe oe Ow RE RE (27 
WEY oven 4ks 04 n eens exer rer 713 
Lace manufacture ......... 0c eee eee pe nes 709 
Hosiery manufacture ......... 0.0.2 e eee 698 
Laborer in agricultural group.......... 666 
Che) ee errr eens 664. 
Agricultural laborer ....... 06.000 cee eee eee 682 
MOWOOININSIO! 44456 644 8A ee esas Cee Eaes 604 
ROICTICOUIN 655044 o oe 0445 48s kanes 602 
Farmer, (TAZICP 6.0... eee ce eee gece 963 
Gardener, Ct. 0... 22 e cee eee e ns cere cece Doo 
ClereeyMan ... 0. cece eee nee eee ees ee 53d 


Note.—Occupations in the first column have a 
mortality above and those in the second column be 
low the average for all occupied males (953). 
Among the 48 other oecupational groups 39 are 
above and 9 below this figure. The standard of 
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comparison (1,000) is the mortality figure for all 
males. 


Indented lines indicate sub-classes or occupa- 
tions. 


The number of deaths of male persons between 25 
and 65 years of age in the years 1890, 1891 and 1892 
1S compared with the number of livine persons exer- 
cising the various occupations as returned by the 
census of 1891. The mortality of all males within 
the ave period 25-65 years is then taken as a stand- 
ard (1,000) with which the death rate in the 
various occupations is compared. The unoccupied 
males had a death rate more than twice as large 
as that of all males, the exact ratio being as 2,215 
to 1,000, while the occupied males of course had a 
lower mortality, thus: 


AU mates (standard)............. 1,000 
Unoceupied males ............... 3,215 
Occupied males—Inngland ........ 953 
Occupied males—London ......... 1,147 
Occupied males—Industrial  dis- 

RUC ok eb hs oe RSE 1,248 
Occupied males—Agrieuitural dis- 

A a eee rr er 687 


WHEre Breap Is MADE—By I. J. Waldo, M. A, 
M. D.; from article in Journal of the Sanitary In- 
stitute, April, 1894 (Iengland), dealing with bakers 
and bakehouses and closing with thirteen recom- 
mendations of sanitary changes in the shops of 
London. He concindes the article by saying “if bak- 
ing be carried on in well ventilated places, with a 
perfect sanitary environment, there 1s no reason 
why it shouid be a particularly dangerous or ub- 
healthy trade.” 
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BAKESHOP SANITATION AND THE 'REDUC- 
TION OF THE WORKTIME OF BAKERS. 


The claim that the reduction of the hours of 
Jabor of bakers is an element in bakeshop sanita- 
tion and in the promotion of the health of bakers 
and the wholesomeness of their products, is not 
sustained by medical and sanitary authority, and 
we fail to find an instance in which those who have. 
eiven thought and labor to this question, have in 
any wise adverted to tt. 


The following references and opinions are not- 
able in this connection. 


The Lancet, Vol. 2, 1895, pave 298, contains a 
joint paper of Dr. F. J. Waldo and Dr. David 
Walsh, two English sanitary experts of note, deal- 
ing with underground industries, especially with 
reference to the baking trade in London. They state. 
that the underground rooms are unfit for workmen. 
The only way in which they can be made fit to 
work in is to have them at least eight feet high and 
a minimum of 500 cubic feet of air space for each 
workman, and a special allowance for each gas 
jet. Walls must be kept smooth and dry. Win- 
dow space must equal one-eighth of the floor and 
ventilation, light, drainage and lavatory accommo- 
dations must be such as to satisfy advanced modern 
requirements, floors should have one-inch concrete. 
and drains should be a foot deep laid in concrete. 
There should be a front aren outside and a back or 
side area to promote the, circulation of air. 

The recommendations of these meu do in no wise. 


refer to the reduction of the hours of labor of the 
employees. Report of Lancet, Special Sanitary 
Commission on Bakeries and Bread Making, 1889, 
Vol. 2, page 1140, treating of the unsanitary con- 
ditions of bakeries and poor ventilation. It states 


are 


‘that the system should be denounced, EVEN 
THOUGH SHORT HOURS AND INCREASED 
WAGES WERE GIVEN, the other conditions were 
so vile that it was dangerous to the consumer and 
the baker. Page 1143. 


Report of Lancet Special Sanitary Commission 
on Bakeries and Bread Making, 1890, Vol. 1, Page 
42, No. 2, advocating a better knowledge and wider 
application of sanitary laws. 


No. 3, Page 208, same book, treating of ventiia- 
tion and proper sanitation as followed in Belgium 
and France. 


No. 4, Page 719, same volume, condemns poor 
sanitary and ventilating conditions in Scotland, 
states there are very few model bakeries in Scot- 
land, most of the bakeries being under the ground. 

Comparativ Mortality of men 25 to 65 years of 
age ip different cecupations.—Referencee handbook 
of Medical Sciences, Vol. 6, page 317, mortality of 
clergymen being lowest, 100 out of a list of 21 oc- 
cupations, the highest being cotton workers at 196. 
Bakers are number 11 on the list at 172, above the 
bakers are scheduled cabinet makers L173, masons 
and brick layers 174, blacksmiths 175, clerks 170, 
railway laborers 185, gunsmiths 186, wool workers 
180, tailors 199, hatters 191, and cotton workers as 
above stated. Muaillers have a higher death list than 
bakers, see page 325. 

On page 317) 1s shown that the mortality from 
phthisis is far more freyuent in many other trades 
than among bakers. 

The “Practitioner,” Vol. 53, 1894, pages 387, 
389, 390, and up to page 400, treats of unsanitary 
conditions and poor ventilation of bakers and advo- 
eates reforms in that direction, but does not allude 
to the hours of labor. | , 

Dr. Arlidge in his work entitled “The Diseases 
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of Occupations” enumerates the unhealthy influ- 
ences to which the baker is exposed, as follows: 


Jexposure to heat froin ovens, dust, storm, varia- 
tions of temperature, fatiguing movements in 
kneading bread. Prolonged hours of work, more 
or less night work and loss of rest. And he com- 
ments on the discrepancies noticeable in the vital 
statistics of bakers compiled by different authors 
showing that many other occupations show a higher 
death rate. 

Dr. Ogles’ figures with respect to comparative 
mortality In VATIOUS vCcCUpations are viven in the 
supplement te the 45th Annual Neport of the Reg- 
ister General. | | 

The calculations were made from deaths regis- 
tered during 1880-1881, $2, that is to say, prior to 
the passing of the English Bakehouse HKegulation 
Act of 1883, 100 headings on death within all, and 
in 37 of these the comparative mortality figure ex- 
eeeds that of the bakers while in 62 it falls short. 
The comparative mortalily figures of the bakers 
and confectioners stands at 938, and it may be 
noted that while he compares unfavorably with the 
erocer and with the shop keepers as a whole, he 
compares favorably with the cheescmongers, milk 
or butter man, the green-grocer and fruiterer, the 
fish monger and the poulterer and the butcher. 


He states on page 306 that statistics show that 
the mortality from pbhthisis and from diseases of 
the respiratory organs hardly departs from the 

e 
average of all males. Dr. Arlidge states that-he 
does not believe FLOUR DUST CAUSES PUL- 
MONARY DISEASES TO ANY CONSIDER- 
ABLIE LATENT. 

Our attention has been called to the fact that the 
bakers are in their majority night workers, that but 
a minority of them marry aud lead a domestic life; 
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that laree numbers of them live in cheap lodging 
houses, with a bar annex, amid squalor and filth; 
and that they are largely addicted to the excessive 
use of aleohol. Taking these facts for granted we 
do not hesitate to say that conditions such as these 
contribute lareely to the debilitation and unhealth- 
ful condition of the men, where such condition mary 
exist. 

It is clear to us that habits such as these and life 
in these surroundings will render an extensive le)- 
sure of the employes more danverous to their health 
in both a physical and moral sense, than corre- 
spondingely long hours of work in bakeshops prop- 
erly conducted under the sanitary rules provided 
for by the provisions of the bakery inspection laws. 

Professor Oliver, M.A., M.D., I. R.C.P., 
who is the medical expert of the White 
Lead, Danverous Trades, Pottery and lucifer 
Match Committees of the British Home Of- 
fice, stronely supports this opinion. Jn statistics 
showing “the comparative mortality from specified 
causes in certain dusty occupations,” he shows that 
the mortality among bakers stands eighteenth in a 
mortality list covering twenty-two such occupa- 
tions, being exceeded by the mortality in such 
trades as Locksmith, Tinsmith, Bricklayer, Stone 
cutter, Cooper and Wood Turner, and various 
trades involving the handling of iron, steel, brass, 
copper and zinc, as well as the textile trades. More- 
over, Prof. Oliver shows that the mortality among 
bakers from phthisis and diseases of the respiratory 
systemn is the lowest of all the teenty-bico ocenpa- 
tions he Gites, which occupations caver nearly aul 
the groups in ichich artisans are eurployed. 

It is therefore plain that the occupation of a 
baker is not in itself as harmful as many trades for 
which no special legislation has been enacted. 


The occupation not being inherently harmful, it 
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follows that the question is nol whether bakers 
should work 9 or 10 or 11 hours or any specified 
time, but whether the sanitary condition of the in- 
dividual bake-shop in which they are employed is 
what it should be in respect to ventilation, light- 
ing, tollet accommodations and the like. If it is 
not, they should not be allowed to work there until 
unsanitary conditions have been remedied; if it 1s, 
they will take no more harm by working eleven 
or twelve hours than by working only ten. 

A far more important factor than that of the 
hours of labor is the fact that not sufficient atten- 
tion has been given by the public authorities to 
regulating the sauitary condition of some bake- 
shops, With resultant injustice not only to the opera- 
tives, bue to the consumers of bakery products. 
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UNITED STATES SUPREME COURT.’ 


JOSEPH LOCHNER, 
PLAINTIFF IN ERROR, 


vs. 


No. 292. 
THE PEOPLE OF THE STATE OF 
NEW YORK, DEF'TS IN ERROR. 


BRIEF OF THE ATTORNEY GENARAL OF THE 
STATE OF NEW YORK ON BEHALF OF THE 
DEFENDANTS [CN ERROR, THE PEOPLE OF 
THE STATE OF NEW YORK. 


In error to the County Court of 
Oneida County, State of New York. 


This is a writ of error allowed on the 18th day of 
May, 1904, directed to the County Court of Oneida 
county, State of New York, to review the determination 
of that court and of the Court of Appeals of the State 
of New York, affirming the determination of the County 
Court of Oneida county, in the State of New York, con- 
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victing the plaintiff in error of a misdemeanor, second 
offense, and sentencing him to pay a fine of fifty dollars 
and to stand convicted until said fine was paid, not to 
exceed fifty days, in the Oneida county jail. 

Plaintiff in error was convicted for a violation of Ar- 
ticle VIII, Section 110, of Chapter 415 of the Laws 
of the State of New York, known as the Labor Law of 
the State of New York, which section is as follows: 


“TOURS OF LABOR IN BAKERIES AND CONFECTIONERY 
“ESTABLISH MENTS. 

‘Section 110. No employee shall be required or per- 
‘“muitted to work in a biscuit, bread or cake bakery or 
“confectionery establishment more than sixty hours in 
“any one week, or more than ten hours in any one day, 
“unless for the purpose of making a shorter work day 
“on the last day of the week; nor more hours in any 
“ one week than will make an averayve of ten hours per 
“day for the number of days during such week in which 
“such employee shall work.” 


The plaintiff in error was indicted upon the ground 
that he permitted and required one Aman Schmitter, an 
employee in his employ, to work more than sixty hours 
in one week during the week commencing April 19 and 
ending April 26, 1901, at his biscuit, bread and cake 
bakery and confectionery establishment situated at No. 
82-S4 South street, in the city of Utica, Oneida county, 
New York. (Kecord, pages 2 and 3.) 

The plaintiff m error demurred to the indictment 
upon the grounds— 

First. That more than one crime is charged in the 
indictment, within the meaning of section 278 of the 
Code of Criminal Procedure of the State of New York. 

Second. That more than one crime is charged in the 
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indiciment, within the meaning of section 279 of the 
same Code; and 

Third. That the facts stated do not constitute a 
erime. (Pages 3 and 4.) 

The demurrer was overruled. The plaintiff in error 
refused to plead, and was thereupon convicted as above 
‘stated. 

‘An appeal was taken to the Appellate Division of the 
Supreme Court of the State of New York, and the judge 
‘ment of conviction was afirmed. 

An appeal was taken from this determination to the 
Court of Appeals of the State of New York, which is 
the hightest court of law or equity of the State of New 
York, and on the 4th day of April, 1904, the judgement 
of conviction was affirmed and judgment to that effect 
entered. 


POINTS. 


I. 


This Court is without jurisdiction 
to re-examine the judgment below. 


The conflict, if any existed, between the laws of the 
State of New York and the Constitution of the United 
States, was not set forth in the demurrer to the indict- 
ment, and no other or different pleading was interposed 
by the plaintiff in error. There was no evidence taken, 
or trial had, other than his refusal to plead and his con- 
viction. He did not ask for any instructions, nor did 
he except to any rulings of the court, and the question 
of the conflict of the laws of the State of New York and 


4 


the Federal Constitution was not necessarily involved 


in the decision of the County Court of Oneida county. 
Hiome for Incurables y. City of New 
York, 187 U. &. 153. 


From the pleadings in the case the County Court of 
Oneida county had no reason to suppose that the plaintiff 
in error especially claimed that the statute in question 
deprived him of any right secured by the Constitu- 
tion of the United States, 

‘* The jurisdiction of this court to re-examine the final 
“Judgment of a State court cannot arise from inference, 
“but only from averments so distinct and positive as to 
“ place it beyond question that the party bringing a case 
“here irom such court intended to assert a Federal 


“rieht.” 
Oxley Stove Co. v. Butler County, 
166 U.S. 648. 
Levy v. Superior Court of San Fran- 
cisco, ]67 U.S. 178. 


It 1s true that the judges of the Court of Appeals in 
their opinions diseussed the question as to whether the 
law under consideration offended against the first section 
of the Fourteenth Amendment to the United States Con- 
stitution, or against sections one and six of article one 
of the -Gurted State? Constitution ; but there was nothing 
in the demurrer interposed by the plaintiff in error in 
the County Court of Oneida county which indicated that 
the plaintiff in error (there the defendant) intended to. 
raise this Federal constitutional question. 


II. 


The New York statute under con- 
sideration involves an exercise of 
the police power of the State. The 
burden of demonstrating that this 
statute is repugnant to the provis-’ 
ions of the Federal Constitution is 
upon the plaintiff in error, and he 
must show that there was no basis 
upon which the State court could rest 
its conclusion that the legislation in. 
question was a proper exercise of 
police power. 


lt is fundamental that the police power 1s neces- 
sarily elastic, so as to meet new and changing condi- 
tions of our civilization. 

It is quite probable that fifty years ago or less the 
courts might have regarded as an improper exercise of 
the police power legislative enactments which are now 
considered obviously appropriate in this respect. 

So it is that in different States we find different con- 
ditions of which the State itself is the best judge, and to 
meet which its Legislature frames and passes lavs, 

A State which contains within its borders many and 
large mining enterprises naturally gives to the subject 
of public health in connection with the working of mines 
a study which is not needed in a State where mines do 


not exist or are not worked. : 
Holden v. Hardy, 169 U. S. 366. 


A great commercial and manufacturing State, like 
the State of New York, perforce, gives to the question 
of police reculation of conditions obtaining in factories 
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-and workshops attention and study which might not be 
needed in a State the main employment of which are 
mining or farming. 

The conditions and problems which present them- 
selves to State legislatures and to State courts are, there- 
fore, frequently peculiar to the locality. Investigations 
are made, public sentiment is aroused, conditions become 
‘the subject of common knowledge, and to meet all this 
the Legislature passes an act which must be presumed 
to be the clear expression of the will of that community. 
If there be differences of opinion as to the wisdom of 
such legislation, those differences must be determined 
by legislative enactment and by the construction which 
such enactment receives from the courts of the State 
in which the enactment is attacked. 

Therefore when a law involving the exercise of the 
police power has been construed by the highest court of 
a State as constitutional, we submit that the person com- 
plaining of that construction upon an appeai to the Su- 
preme Court of the United States must show in effect, 
that there is no fair or reasonable doubt that the en- 
actment is unconstitutional, before this court will so 
hold. * 


ITt,. 


<The conditions existing in the State 
‘Of New York which may be consid- 
ered as the occasion for the enact- 
ment of the statute under consider- 
ation. 


The State of New York has the largest population of 
any State in the Union. In that State are situated great 
business and manufacturing centers, such as the city of 
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New York (now comprising the old city of New York,. 
Brooklyn, Long Island City, and outlying districts}, the 
cities of Buffalo, Rochester, Syracuse, Utica, and many 
other communities not so large in population, but in 
which are congregated considerable numbers of working- 
people engaged in local industries. 

In some of these cities the population is greatly con- 
gested, and im some sections of these cities people are: 
crowded together much more closely in dwelling and’ 
business places than in others. 

Labor has grown to be specialized, and great numbers 
of men and women, married and single, work during 
the day and, in some occupations, at night. The faeihi- 
ties for domestic cooking are infinitely more limited 
than they were years ago or than they are to-day in the: 
smaller communities within the State itself, and in other- 
parts of the country. And the opportunity to make- 
bread at home ts also inore limited, because of the em- 
ployment of the women of the fanuly in great numbers 
as wage earners, and because, also, of the fact that great 
numbers of persons are unable to employ domestic serv- 
ants. 

The result is that the making of biscuit, bread, cake. 
and confectionery has grown to be a great business. In 
all but the rural portions of the State there are to he 
found establishments which make and sell biscuits, 
bread, cake and confectionery. 

These products are very generally sold to and con- 
sumed by the people at large. 

ft 1s needless to dilate upon the proposition that these- 
flour and meal food products are important to the public 
health, and that they should be manufactured by clean!y 
persons and under surroundings and conditions which 
zhall] not menace but conserve the public health. 
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While it is true that confectionery is not needful in 
the daily life of our people, it is equally true that a great 
amount of it is consumed, particularly by women and 
children. 

The main purpose of the enactment of the law under 
discussion was to safeguard the public health; but an- 
other purpose also, as we shall presently show, was to 
safeguard the health of those engaged in the occupation 
of making biscuit, bread, cake and confectionery. 

Lhe statute which sought to accomplish these resnits 
is a part of a codification known as “‘ The Labor Law,” 
being Article VIII thereof, and im words and figures as 
follows: 


THE STATUTE. 


Section 110. Hours of labor in bakeries and confec- 
“thonery eslablishmenis.—No employee shall be re 
“ quired or permitted to work in a biscuit, bread or cake 
“ bakery or confectionery establishment more than sixty 
“hours in any one week, or more than ten hours in any 
“one day, unless for the purpose of making a shorter 
“work day on the last day of the week; nor more hours 
“in any one week than will make an average of ten 
“hours per day for the number of days during such 
“week in which such employee shall work. 

“Sec. 111. Dratnage and plumbing of buildings and 
“rooms occupied by bakeries —-All buildings or rooms 
“ occupied as biscuit, bread, pie or cake bakeries shxll 
“be drained and plumbed in a manner conducive to the 
“proper and healthful and sanitary condition thereof, 
“and shall be constructed with air shafts, windows or 
“vontilating pipes, sufficient to insure ventilation, The 
“factory inspector may direct the proper drainage, 
“plumbing and ventilation of such rooms or buildings. 
“¢ No cellar or basement, not now used for a bakery, shall 
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** hereafter be so occupied or used, unless the proprietor’ 
“ shall cornply with the sanitary provisions of this ar- 
“* ticle. 
“Sec. 112. eguirements as to rooms, furniture, 
‘utensils and manufactured products.—livery rovm 
“used for the manufacture of four or meal food prod- 
“vets shall be at least erght feet in height-and shall have, 
“if deemed necessary by the factory inspector, an 1m- 
“ yermeable floor constructed of cement, or of tiles laid 
“in cement, or an additional flooring of wood properly 
“saturated with linseed oil. ‘The side walls of such 
“rooms shall be plastered or wainscoted. ‘The factory 
** inspector inay require the side walls and ceiling to be 
““ whitewashed, at least once in three months. He may 
_“ also require the wood work of such walls to be painted. 
“The furniture and utensils shall be so arranged as to 
“be readily cleansed and not prevent the proper clean- 
“one of any part of a room. The manufactured flour 
“or meal food products shall be kept in dry and airy 
“ rooms so arranged that the floors, shelves and all other 
“ facilities for storing the same can be properly cleaned. 
“No domestic animals, except cats, shall be allowed to 
“remain in a room used as a biscuit, bread, pie or cake 
“bakery, or any room in such bakery where flour or 
“meal products are stored. 

“Sec. 1138. Wash-room and closets ; sleeping places.— 
“ Every such bakery shall be provided with a proper 
“ wash-room and water-closet or water-closets apart froin 
“the bake-room, or rooms where the manufacture of 
“such food product 1s conducted, and no water-closet, 
“earth-closet, privy or ashpit shall be within or con- 
“nected directly with the bake-room of any bakery, ho 
“tel or public restaurant. No person shall sleep in a 
“room occupied as a bake-room. Sleeping places for 
“*the persons employed in the bakery shall be separate 
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“from the rooms where flour or meal food products are 
“manufactured or stored. If the sleeping places are on 
‘the same floor where such products are manufactured, 
“stored or sold, the factory inspector may inspect and 
“order them put in a proper sanitary condition. 

“See, 114. inspection of bakerics.—The factory in- 
 spector shall cause all bakeries to be inspected. If it 
“be found upon such inspection that the bakeries so in- 
““ spected are constructed and conducted in compliance 
‘with the provisions of this chapter, the factory inspec- 
“tor shall issue a certificate to the persons owning or 
“ conducting such bakeries. 

‘See. 115. Notice requiring alierations.—If, in the 
“opinion of the factory inspector, alterations are re- 
“quired In or upon premises occupied and used as bak- 
“eries, in order to comply with the provisions of this 
“article, a written notice shall be served by him upon 
“ the owner, agent or lessee of such premises, either per- 
“sonally or by mail, requiring such alterations to be 
“made within sixty days after such service, and such 
“ alterations shall be made accordingly.” 


iV. 


The statute under consideration. 
was a proper exercise of the police 
power of the State. 


It was claimed below, and considered by some of the 
disscnting judges, that this statute is a “labor” law, 
and has not to do with public health. 

The view thus expressed was based to some extent 
upon the fact that the statute is found incorporated in 
“The Labor Law.” | 
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It is fundamental, of course, that a law is always 
what it is, and not what it 1s called, but in order that a 
clear understanding may be had of the so-called “ Labor 
Law ” of the State of New York, it may be desirable 
briefly to refer to that law. 

In the State of New York there is a constant and 
proper effort to consolidate or codify enactments passed 
at different times into a general law, so that reference 
to the subject matter may be easy; and, therefore, scat- 
tered enactments are frequently gathered together under 
some one comprehensive title. 

Various statutes have been passed regulating manu- 
facture in tenement houses, the employment of women 
and children in factories and mercantile establishments, 
the employment of children in street trades, the hours 
of Jabor of persons employed by public service com- 
panies, the employment of persons in brickyards, metal 
polishing establishments and the like. 

These laws were gathered together by the Legislature 
of 1897, and, by virtue of chapter 415 of the Laws of 
1897, they became incorporated in the General Laws 
as Chapter XXXII, the short title of which is “ The 
Labor Law.” 

An examination of this statute will show that this 
was a convenient codification of laws regulating the con- 
ditions under which certain goods and products should 
be manufactured or sold, and also regulating, for the 
purposes of public health, the hours of employes and 
the surroundings in which they should be employed. 

(Annexed hereto for ready reference is Appendix IT, 
‘containing the title of the act and certain specific pro- 
visions mentioned in this brief.) 

As other laws of a similar general purpose are passed, 
they become sections of “ The Labor Law,” just as cog- 
nate laws become sections of “ The Domestic Relations 
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Law,” “ Negotiable Instruments Law,” and other cod!- 
fications fur purposes of convenience. 

The statute under consideration was first passed in 
substantially its present form in 1895, constituting 
eLapter 518 of that year. 

Its title was, “Aw Avr vo RequLars rus ALAnu- 
FACTURE vf FLour any MrEat Foop Propuors.” 

(A copy of this Act will be found in Appendix I.) 

‘This, then, was the true title of the Act, and evidences 
its purpose so far as the title is of any importanec in 
ascertaining the intent of the Legislature. 

It was an Act to regulule the munufacture of flour and 
meal food products, and not a “ labor ”’ law in the sense 
of regulating contractual relations between master and 
servant. 

In point of fact, the Act, “ The Labor Law,’’ contains 
many provisions which have to do with the public health. 

Upon examination it will appear that the police power 
is exercised by the Legislature in that Act, as follows: 

Section 5: Provides that ten consecutive hours’ labor 
shall constitute a day’s labor in the operation of street, 
surface and elevated railroads operated within cities of 
more than one hundred thousand inhabitants. 

This is obviously to protect the public health and wel- 
fare, 30 that the safety of the public may not be endan- 
gered by the overworking of men charged with the duty 
of operating railroads carrying large numbers of per- 
sons. 

Section 6: Provides that ten hours shull constitute a 
legal day’s work in the making of brick in brickyards 
owned by corporations. 

This is obviously a health regulation, necessitated by 
the danger of the particles getting into the throat and 
lungs of the employees, and thereby bringing on tuber- 
culosis and other diseases. ‘The nature and this charac- 


13 


ter of this occupation is shown by the many medical 
authorities collated by Judge Vann, at pages 32 and 33 
of the record. 

Section 7: Provides for the regulation of hours of 
labor on steam, surface and elevated railroads within. 
the State. 

Having the saine purpose us section 5, supra. 

section 17: Provides a health regulation for female. 
ciuployees in factories, for waitresses in hotels and res- 
tuurants, by requiring seats and permitting the use 
thereof to such an extent as may be “ reasonable for the- 
preservation of their health.” 

Clearly a health regulation, having in tind the neces- 
sity of developing healthy women who shall bear healthy 
children. . 

Sectiqus. 77 and 78: Regulate the hours of employ- 
ment of minors and women in factories. 

Obviously a health regulation, for the reasons above 
stated as to women, and in order that minors shall not be 
stunted or sapped of their physical and mental strength. 

Section 85: Requires at least two hundred and fifty 
cubic feet of alr space in each room of a factory for each 
employee therein between six a. m. and six p. m., and at 
least four hundred enbie feet of air space in each room 
for each cinployee between stx p. in, and six in the morn- 
ing’. 

Obviously also a health regulation, so that work may 
be done under proper sanitary conditions. 

Section 92: Provides that a shop, room or building: 
where one or more persons are employed in doing public- 
laundry work by way of trade, is a factory. So as to. 
make the public laundry subject to the regulations relat- 
ing to factories. This section also provides that no pub- 
lic laundry work shall be done in a room used for a s!eep- 
ing or living room, and also that the laundry shall be 
kept clean. 
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Obviously a health regulation. 

Section 93: Prohibits the employment of a male child 
under eighteen years of age, or of any female, in any 
factory operating or using any emery polishing or buf- 
fing wheel, where articles of the baser metals or articies 


-of irradium are manufactured. 


Obviously a health regulation, such as the brickyard 
regulation, supra, to protect against a dangerous and dis- 
ease-creating occupation. 

Section 100: Forbids the manufacturing of a large 
number of articles in tenement houses without obtaining 
a license therefor, as provided by the Tenement House 
Law. 

Obviously to protect the public health in the use of 
garments manufactured in céngested districts and un- 
healthtu} surroundings under conditions which, prior to 
the adoption of this law, were horrible to contemplate 
and were gravely dangerous to pubiic health. 

AU these laws referred to in the foregoing sections 
indicate that, as our civilization advances and our popt- 
lation becomes more congested and our daily relations 
grow more complex, the police power of the State ex- 
pands to meet these new conditions. 

Yet the necessity for these enactments has arisen only 
in comparatively recent times; and not so many years 
ago such legislation might have evoked contempt instead 
of tle respect and dignity which it now commands. 

Another consideration for this class of legislation in 
the State of New York is the fact that there have come 
to that State great numbers of foreigners with habits 
which must be changed so that in due course of time 
there may be that assimilation which has made so suc 


‘cessful our previous immuigrations. 


These laws are all designed to meet this and many 
other new problems which are confronting us as the 


years go by. 
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In the light, then, of this general type of legislation- 
prevailing in the State of New York, we may consider 
the statute now before this Court. 

iwach section of the statute is not to be read alone, but, 
in conformity with well-settled principles, each section 
must be read with every other seetion, to the end that 
they may be a coinplete and harmonious scheme of legis- 
Jation. 

It will not be contended for a moment that section. 
111, having to do with the drainage and plumbing of 
buildings and rooms occupied by bakers; section 112,. 
relating to the requirements as to rooms, furniture, uten- 
sils and manufactured products; section 113, relating to- 
wash-rooms, closets and sleeping places; section 11+4,. 
relating to inspection of bakeries, contain within them 
anything other than public health regulations. 

We come, then, to the consideration of section 119,. 
always remembering that it is not the purpose of that 
section to regulate the coutractual relation between mas- 
ter and servant. 

Under its exercise of the police power the State has 
gone back of the store where biscuit, bread, cake and con- 
fectionery 1s exposed for sale, and down into the cellars, 
regulating the plumbing, the ventilation, the draining, 
the exclusion of sleeping rooms, privy vaults, domestic: 
animals. 

Is the condition, as to health and cleanliness, of the- 
nan who makes the bread a matter of no concern with 
the new knowledge which has come to us from the scien- 
tific student, and with our present enlightenment as to- 
the need for sanitary precautions? Is it not true that 
the man who suffers with skin diseases, with tuberculosis 
and other affections, may communicate some of the- 
germs of his disorder to this product which is to be eaten: 
by the mass of our people § 
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Is it not equally true that, working as the baker docs, 
at night, he is more likely to contract disease by reason 
‘of the impoverishment and deterioration of his physical 
system and his exclusion from the sunlight in which it 
is the privilege of most of us to do our daily work ¢ 

All these are considerations which lead us to the ques- 
tion: Who shall say where the line shall be drawn in the 
exercise of the police power in a subject of this charac- 
ter? Shall it be the courts, or sha!] it be the Legislature, 
which must be presumed to have had before it all the 
facts upon which it could make a deliberate and intelli- 
gent judgment ? 

The necessity for these saferuards may not exist in 
the private louse or in the hotel or restaurant. Whether 
such necessity exists in hotels or restaurants 1g eminently 
.a matter for the Legislature to determine. 

It is not important here, because this statute does not 
seek to regulate the making of bread in private homes 
or in hotels or restaurants. It regulates the making of 
biscuit, bread, cake or confectionery in establishments 
which are carried on for that purpose and engaged in 
that business, and as 1t apphies to all such establishments 
alike, there is no discrimimation in the statute, for it 
comprehends all persons of the same class. 

The power of the Legislature to decide what laws 
are necessary to secure the public health, safety or wel- 
fare is subject to the power of the court to decide 
whether an act purporting to promote the public health 
or safety has such a reasonable connection therewith 
as to appear upon Inspection to be adapted to that end. 
And the court may order juaicial notice of the fact of 
the common belief of the people upon that subject. 

Matter of Viemeister, 179 N. Y. 235. 


Perhaps the necessity for caution and protection in 
dealing with breadstuffs cannot be better illustrated than 
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by a provision of the Sanitary Code of the city of New 
York. 

Lhe Sanitary Code is a code of ordinances relating to 
the public health, adopted by the Board of Health, of 
the Department of Health of the city of New York, 
pursuant to power conferred upon it by the Legislature, 
In order to prevent particles and microbes from gaining 
access to certain food products, section 46 of the Sani- 
tary Code above referred to provides as follows: 

“Section 46. No breadstuffs, cake, pastry, dry or 
‘ preserved fuits, candies or confectionery, shall be kept, 
“sald or offered for sale outside of a building in the 
“eity of New York, or in any street or publie place, 
“unless they be kept properly covered, so that they shall 
“be protected from dust and dirt.” 

Another and final reason in support of this statute is 
the proper desire of the people to so safeguard their citi- 
zens that they shall be strong and healthy, for the State 
has a profound interest in the normal vitality of its citi- 
zens, who may be called upon to suppress riot or dis- 
order within 1ts borders, or to enlist in the service of 
their country for foreign war whenever they may be 
‘called upon. 

In occupations of this character, carried on in the 
main at night, and in cellars and other underground 
places, having no change or variation which lightens 
the monotony, nothing makes for the health of the man 
more than a fair, apportionment of his hours of Jabor. 
What that apportionment or limit shall be is again pecu- 
liarly a snbject to be finally disposed of by the Legis- 
Jature, and unless the restriction is patently unreason- 
able, the Legislature must necessarily be the final judge 
‘of the rensonableness of the legislation regulating hours 
of labor. 

Some reference was made by Judge O’Brien (Record, 
‘fols, 56 and 57) to the word “ permit,” which is used in 
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the statute—‘‘ no employee shall be required or per- 
mitted to work.” 

There are two views of the use of this word: 

First: The use of this word was careful drafting, se 
as to prevent evasion of the statute. It was intended to 
be a barrier to the employer who might testify that he 
had not orally or in writing reguered his employe to 
work, and yet he might by inference and acquiescence 
accomplish the same result by “ permitting ’’ him to so 
work. 

Secondly: The State, in undertaking this regulation, 
has a right to safeguard the citizen against his own lack 
of knowledge. In dealing with certain classes of men 
the State may properly say that, for the purpose of hav- 
ing able-bodied men at its command when it desires, it 
shall not permit these men, when encaged in dangerous 
or unbealthful occupations, to work for a longer period 
of time each day than is found to be in the interest of 
the health of the person upon whom the legislation acts. 

The unhealthful character of the baker’s occupation 
was fully commented upon by Judge Vann in his opin- 
ion, which will be found at fols. 47-54 of the record. 

The opinions of the judges of the Court of Appeals 
are so exhaustive and refer so fully to the cases on this 
subject, that we shall content ourselves, in conclusion, 
with but two observations, in the language ehthiscourt— 
and of the Court of Appeals of the State of New York: 

“The propriety of tts exercise within constitutional 
“limits ig purely a matter of legislative discretion with 
“which courts cannot interfere.” 

People v. King, 110 418-423. 
¢ 

If the Act “ admits of two constructions as to its be- 
“ing a health measure or otherwise, the courts should 
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* sive the construction which sustains the Act and makes 


“it applicable in furtherance of the public interests.” 
Bohmer vy. Haffen, 101 N. Y¥. 390-399. 


V. 


It is respectfully submitted that the judgment of the 
courts of New York should be attirmed and the writ of 
error dismissed. 

Respectfully submitted, 
JULIUS M. MAYER, 
Attorney-General of the State of New York, 
Attorney for the Defendants in Error. 
The Capitol, 
Albany, N. Y. 


APPENDIX I. 


CHAPTER 518, LAWS OF 1895. 


AN ACT to Regulate the Manufacture of Flour and 
Meal Food Products. 


(Became a law May 2. 1895, with the approval of the Governor. 
: Passed, three-fifths being present. ) 
The People of the State of New York, represented tn 
Senate and Assembly, do enact as follows: 
Section 1. No employe shall be required, permitted 


or suffered to work in a biscuit, bread or cake bakery 
or confectionery establishment more than sixty honrs 


in any one week, or more than ten hours in any one day, 
unless for the purpose of making a shorter work day 


on the last day of the week, nor more hours in any one 


week than will make an average of ten hours per day 
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for the whole number of days in which such person 
shall so work during such week. 

Sec. 2. All buildings occupied as biscuit, bread or 
cake bakeries shall be drained and plumbed in a man: 
ner to conduce to the proper and healthful sanitary con- 
dition thereof, as the factory inspector or any of bis 
deputies shall direet. 

Sec. 3. Every room used for the manufacture of 
flour or meal food products shall have, if deemed neces- 
sary by the factory inspector, an impermeable floor con- 
structed of cement or of tiles, laid in cement, with an 
‘additional flooring, or of wood properly saturated with 
linseed oil. ‘he side walls and ceilings of such rooms 
shall be plastered or wainscoted, and, if required by the 
factory inspector or a deputy factory inspector, shall 
be whitewashed at least once in three months. ‘The 
furniture and utensils in sueh rooms shall he so ar- 
ranged that the furniture and floor inay at all times 
be kept in a proper and healthful sanitary and clean 
condition. 

sec. 4. The manufactured flour or meal food pro- 
ducts shall be kept in perfectly dry and airy rooms, su 
arranged that the floors, shelves and all other fueilities 
for storing the same can be easily and perfectly cleaned. 

Sec. 5. Every such bakery shall be provided with a 
Proper wash-room and water-closet or clusets, apart from 
the bekeroom or rooms where the manufacturing of 
such food products is conducted; and no water-closet,. 
earth-closet, privy or ash-pit shall be within or com- 
municate directly with the bakeroom of any bakery, 
hotel] or publie restaurant. 

Sec. 6. The sleeping places for the persons employed 
in 4 bakery shall be separate from the room or rooms 
where flour or meal food products are manufactured or 


stored. 
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Sec. 7. Any person who violates any of the provisions. 


of this act, or refuses to comply with any requirement 
of the factory inspector or a deputy factory inspector,. 
as provided herein, shall be guilty of a misdemeanor, 
and on conviction shall be punished by a fine of not 
less than twenty nor more than fifty dollars for a first 
offense, and not less than fifty nor more than one hun- 


dred dollars for a second offense, or imprisonment for 


not more than ten days, aud‘for a third offense by a 
fine of not less than two hundred and fifty dollars and 
not nore than thirty days’ imprisonment. 


Sec. §. For the purpose of enforcing this act aud of 


chapter four hundred and uine of the laws of eightcen 


hundred and eighty-six, and acts amendatory thereof,. 


the factory inspector may appoint four additional depu- 


ties, each of whom shall receive an annual salary of cne- 


thousand two hundred dollars, together with his neces- 
sary traveling and other expenses incurred in discharg- 
ing the duties of his office, payable monthly by the treas- 


urer on the warrant of the Comptroller, upon proper 


vouchers approved by the factory inspector. Under the 
direction of the factory inspector, such deputies shall 
inspect all bakeries and see that the provisions of this 
act and of chapter four hundred and nine of the laws. 
of eighteen hundred and eighty-six, and the acts amend- 
atory thereof, are observed therein. Such deputies shall 
have all the powers and duties of the deputy inspectors 
and shall be amenable to the supervision and control 
of the factory inspector the same as the deputy factory 
inspectors appointed under chapter four hundred and 
nine of the laws of eighteen hundred and eighty-six, 
and the acts amendatory thereof. 

Sec. 9. The owner, agent or lessee of any property 
affected by the provisions of sections two, three or five 
of this act shall, within sixty days after the service of 
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a notice requiring any alterations to be made in or upon 
such premises, comply therewith, and such notice shall 
be in writing and may be served upon such owner, agent 
or lessee, either personally or by mail, and a notice 
mailed to the last known address of such owner, agent 
or lessee shall be deemed sufficient for the purposes of 


‘this act. 
Sec. 10. This act shall take effect immediately. 


APPENDIX II. 


Title of and extracts from the “ Labor Law” of the 
State of New York, being chapter 415 of the Laws of 
1897 (as amended) and chapter XAXIT of the “ Gen- 
eral Laws ” of the State of New York: 


THE LABOR LAW. 
(Chapter 415 of the Laws of 1597, constituting Chapter XXXII of 
the General Laws.) 


Article I. General provisions. (§§ 1-21.) 
Ii. Commissioner of labor statistics. (8§ 30-32.) 
iJ, Public employment bureaus. (§§ 40-43.) 
ZV. Convict-made goods and duties of commissioner of 
labor statistics relative thereto. ($§ 50-55.) 
VY. Factory inspector, assistant and dcputies. (§§ 66-87.) 
VI. Factories. (8§70-93.} 
VII. Tenement-made articles. (§§ 100-106.) 
VITI. Bakery and confectionery establishments. (8§ 110- 
115.) 
TX. Mines and their inspection. (§§ 120-129.) 
A. State board of mediation and arbitration. (88 140- 
149.} 
. Employment of women and children in mercantile es- 
tablishments. {§§ 160-173.) 
ATT. Employment of children in street trades. (88 174- 
179a.} 
ATTY. Examination and registration of bhorseshoers. (§§ 180- 
184.) 
XIV. Laws repealed; when to take effect. (88 190-191.} 
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ARTICLE 1. 


(Gencral Provistone. 


Section 1. Short title. 
2. D:finitions. 
3. Hours to constitute o day’s work. 
4. Violations of the labor law- 
© § Hours of labor ou street surface and elevated rail-- 


roads. 
6. Hours of labor in brickyards. 
7. Remulation of hours of labor on steam surface and: 
elevated railroads. 
8. Payment of wages by receivers. 
9 Cash payment of Wages. 
10. When wages are to be paid. 
1]. Penalty for violation of preceding sections. 
]2. Assignment of future wages, 
13. Preference tn employment of persons upon public: 
works. 
14. Stone used in State or municipal works. 
15. Labels, brands, etc., used by labor organizations, 
. 1G. Penaity for illegal use of labels, etc.; injunction pro- 
ecedings. 
17. Seats for feinale employes. 
18. Seaffolding for use of employes. 
19. Inspection of seaffalding, ropes, blocks, pulleys and’ 
tackles in cities. 
20. Protection of persons «mployed on buildings in cities.. 
21. Factory inspector to enforce provisions of article. 


Section 1. Short title-—This chapter shall be known: 
as the Labor Law. 

Sec: 2. Definitions.—The term employe, when used: 
in this chapter, means a mechanic, workingman. or la- 
borer who works for another for hire. 

Lhe person, employing any such mechanic, working- 
man or laborer, whether the owner, proprietor, agent,. 
superintendent, foreman or other subordinate, is  desig- 
nated in this chapter as an employer. 

Lhe term factory, when. used. in this.chapter; shall. be: 
construed to include also any mill,. workshop, or other 
manufacturing or. business establishment where one or 
more persons are employed. at labor. 


24 


The term mercantile establishment, when used in this 
‘chapter, means any place where goods, wares or mer- 
chandise ate offered for sale. 

‘he term tenemert house, where used in this chapter, 
means any house or building, or portion thereof, which 
is rented, leased, let or hired out, to be oceupied, ‘or is 
occupied as the home or residence of three families or 
more living independently of each other, and doing their 
cooking upon the premises, and having a common right 
tn the hails, stairways, yards, water-closets or privies, 
or some of them, and for the purposes of this act shall 
be construed to include any building on the same lot 
with any dwelling house and which is used for any of 
the purposes specified in section one hundred of this act. 

Sec. 5. Hours of lubor on slrect surface and elevated 
railroads.—Ten consecutive hours’ labor, including one- 
halt hour for dinner, shall constitute a day’s labor in 
the operation of all street surface and elevated railroads, 
of whatever motive power, owned or operated by cor- 
porations in this State, whose main line of travel, or 
whose routes lie principally within the corporate limits 
of cities of more than one hundred thousand inhabitants. 
No employe of any such corporation shall be permitted 
or allowed ta work more than ten consecutive hours, 
including one-half hour for dinner, in any one day of 
twenty-four hours. In eases of accident or unavoidable 
delay, extra labor may be performed for extra compen- 
sation. 

Sec. 6. Hours of labor in brickyards.—Ten hours, 
exclusive of the necessary time for meals, shall consti- 
tute a legal day’s work in the making of brick im brick- 
yards owned or operated by corporations. No corpora- 
tion owning or operating such brickyards shall require 
employes to work more than ten hours in any one day, 
or to commence work before seven o’clock in the morn- 
ing. But overwork and work prior to seven o'clock in 
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the morning.for extra compensation may be performed 
by agreement between employer and employe. 

Sec. 7. Regulation of hours of labor on steam surface 
and elevated ratlrouds—TYen hours’ labor, performed 
within twelve consecutive hours, shall constitute a legal 
day’s labor in the operation of steam surface and ele- 
vated railroads owned and operated within this State, 
except where the mileage system of runniug trains 18 
in operation. But this section does not apply to the 
performance of extra hours of labor by conductors, engi- 
neers, firemen and trainmen In ease of accident or de- 
lay resulting therefrom. or cach hour of Jabor per- 
formed in any one day in excess of such ten hours, bv 
any such employe, he shall be paid in addition at least 
one-tenth of his daily compensation. No person or cor- 
poration operating a line of railroad of thirty miles in 
length or over, in whole or in part within this State, 
shall permit or require a conductor, engincer, fireman 
or trainman, who has worked in any capacity for tawenty- 
four consecutive hours, to go again on duty or perform 
any kind of work, until he has had at least cight hours’ 
rest. 

Sec. 17. Seats for female employes.—Every person 
employing females in a factory or as waitresses in a 
hotel or restaurant shall provide and maintain suitable 
sents for the use of such female employes, and permit 
the use thereof by such employes to such an extent as 
may be reasonable for the preservation of their health. 
(As amended by L. 1900, ch. 533.) 

sec. 77. Hours of labor of minors and women.—No 
minor under the age of sixteen years shall be employed, 
permitted or suffered to work in any factory in this 
state before six o’clock in the morning, or after nine 
o'clock in the evening of any day, or for more than nine 
hours in any one day. No minor under the age of eigh- 
teen years, and no female shall be employed, permitted 


or suffered to work in any factory 10 this State before 
six o’clock in the morniny, or after nine o’clock in the. 
evening of any day; or for more than ten hours in any 
one day, except to make a shorter work day on the fast. 
day of the week; vr for more than sixty heurs in any 
one week, or more hours in any une week than will make 
an average of ten hours per day for the whole number 
of days so worked. A printed notice, in a form which 
shall be prescribed and furnished by the commissioner: 
of labor, stating the number of hours per day for each 
day of the week required of such persons, and the time: 
when such work shal] begin and end, shall be kept posted 
in a conspicuous place in each room where they are 
employed. But sueli persons may hegin their work after 
the time for beginning and stop before the time for erd- 
ing such work, mentioned in such notice, but they shall 
not otherwise be employed, permitted or suffered to- 
work in such factory execpt as stated therein. The 
terms of such notice shall not be changed after the be- 
ginning of labor on the first day of the week without 
the consent of the commissioner of labor. The pres- 
ence of such persons at work In the factory at any other 
hours than those stated in the printed notice shail con- 
stitute prima. facie evidence of a violation of this section 
of the law. (As amended bv JT. 1889, ch. 192 and 1. 
1903, ch. 184.) 

sec. 78. Change of hours of labor of minors and wo- 
wen.—-When in order to make a shorter work dav on 
the last day of the week, a mimor over sixteen and under: 
eighteen years of age, or a female sixteen years of age 
or upwards, is to be required or permitted to work in a 
factory more than ten hours in a day, the employer of 
such person: shall notify the commissioner of labor im 
writing, of such intention, stating the number of hours 
of labor per day, which it is proposed to require or per 
mit, and the time when it is proposed to cease such re 
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quirement or permission; a similar notification shall be 
made when such requirement or permission has actually 
eeased. A record of the names of the employes thus re- 
quired or permitted to work overtime, with the amount 
of such overtime, and the days upon which such work © 
was performed, shall be kept in the office of such factory, 
anil produced upon the demand of the commissioner 
of labor. (As amended by L. 1899, ch. 192, and IL. 
1903, ch. 184.) 

sec, 85. Size of rooms.—No more employes shall be 
required or permitted to work in a room im a factory 
between the hours of six o’clock in the morning and six 
o’clock in the evening than will allow to each of such 
employes, not less than two hundred and fifty cubic feet 
of air space; and, unless by a written permit of the 
factory imspector, not less than four hundred enbie feet 
for each employe, so employed between the hours of 
six o’clock in the evening and six o’clock in the morning, 
provided such room is lighted by electricity at all times 
‘during such hours, while persons are employed therein. 

See. 92. Laundries.—A shop, room or building where 
‘one or more persons are employed in doing public laun- 
dry work by way of trade or for purposes of gain 1s a 
factory within the meaning of this chapter, and shall be 
subject to the visitation and inspection of the factory 
inspector, and the provisions of this chapter in the same 
manner as any other factory. No such public laundry 
work shall be done in a room used for a sleeping or liv- 
ing room. All such laundries shall be kept in a clean 
condition and free from vermin and all impurities of 
an infectious or contagious nature. This section shall 
not apply to any female engaged in domg custom laun- 
‘dry work at her home for a regular family trade. 
(Added by L. 1901, ch. 477.) 

Sec. 93. Hmployment of women and children ai pol- 
ashing or buffing—No male child under the age of eigh- 
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teen years, nor any female, shall be employed in any 
factory in this State in operating or using any emery, 
tripoli, rouge, corundum, stone, carborundum or any 
abrasive, or emery polishing or buffing wheel, where 
articles of the baser metals or of iridium are manu- 
factured. The owner, agent or lessee of a factory who 
employs any such person in the performance of such 
work 3s guilty of a misdemeanor and upon conviction 
thereof shall be fined the sum of fifty dollars for each 
such violation. ‘Lhe commissioner of lahor, his assist- 
ants and deputies, shall enforce the provisions of this 
section. (Added by L. 1899, ch. 875; renumbered by 
L. 1901, ch. 478; amended and renumbered by L. 1903, 
ch. 561.) 


ARTICLE VII. 


Tenement-llade Articles. 


Section 100. Manufacturing, wihtering, repairing or finishing 
articles 1n tenements. 


Sec. 100. Afanufacturing, altering, repairing or fin- 
ishing articles in tenements. — No tenement house nor 
any part thereof shall be used for the purpose of mannu- 
facturing, altering, repairing or finishing therein, any 
coats, vests, knee-pants, trousers, overalls, cloaks, hats, 
caps, suspenders, jerseys, blouses, dresses, waists, waist- 
bands, underwear, neckwear, furs, fur trimmings, fur 
garments, skirts, shirts, aprons, purses, pocketbooks, slip- 
pers, paper boxes, paper bags, feathers, artificial flowers, 
cigarettes, cigars or umbrellas, without a license therefor 
as provided in this article. But nothing herein con- 
tained shall apply to collars, cuffs, shirts or shirtwaists 
made of cotton or linen fabrics that are subjected to the 
laundrying process before being offered for sale. Appli- 
cation for such a license shall be made to the commis- 
sioner of labor by the owner of such tenement house, or 
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by his duly authorized agent. Such application shall de- 
scribe the house by street number or otherwise, as the case: 
may be, in such munuer us will enable the commissioner 
of labor easily to find the same; it shall also state the 
utinber of apartments tn such house; it shall contain the 
full naine and address of the owner of the said house,, 
and shall be in such form as the commissioner of labor 
may determine. Blank applications shall be prepared 
and furnished by the commissioner of labor. Upon re- 
ceipt of such application the commissioner of labor shall’ 
consult the records of the local health department or 
board, or other appropriate local authority charged with 
the duty of sanitary inspection of such houses; if such 
records show the presence of any infectious, contagious 
or communicable disease, or the existence of any un- 
complied with orders or violations which indicate the 
presence of unsanitary conditions in such house, the 
commissioner of labor, may, without making an inspec- 
tion of the building, deny such application for a license, 
and may continue to deny such application until such 
time as the records of said departinent, board or other 
local anthority show the said tenement house 3s free 
from the presence of infectious, contagious or com- 
municable disease, and from all unsanitary conditions. 
Before, however, any such license is granted, an inspec- 
tion of the building sought to be licensed must.be made 
by the commissioner of labor, and a statement must be 
filed by him as a matter of public record, to the effect 
that. the records of the local health department or board 
or other appropriate authority charged with the duty 
of sanitary inspection of such houses, show the existence 
of no infectious, contagious or communicable disease 
nor of any unsanitary conditions in the said house; 
such statement must be dated and signed in ink with 
the full name of the employe responstble therefor. A’ 
similar statement similarly signed, showing the results 


30 


of the inspection of the said building must also be filed 
in the office of the commissioner of Jabor before any 
license is granted. If the commissioner of labor ascer- 
tain that such building is free from infectious, con- 
tagious or communicable disease, that there are no de- 
fects of pluinbing that will permit the free entrance 
of sewer air, that such building is in a clean and proper 
sanitary condition and that the articles specified in ihis 
section may be manufactured therein under clean and 
healthful conditions, he shall grant a license permitting 
the use of such building, for the purpose of manufac- 
turing, altering, repairing or finishing such articles. 
Such license shall be framed, such frame to be furnished 
by the commissioner of labor upon receipt by him of cne 
dollar for which a receipt in writing shall be given, 
and shall be posted by the owner in a conspicuous place 
in the public hallway on the entrance floor of the build- 
ing to which it relates. It may be revoked by the com- 
missioner of labor if the health of the community or of 
the employes requires it, or if the owner of the said 
tenement house, or his duly authorized agent fails to 
comply with the orders of the commissioner of labor 
within ten days after the receipt of such orders, or if 
it appears that the building to which such license relates 
is not in a healthy and proper sanitary condition. In 
every case where a license is revoked or dented by the 
commissioner of labor the reasons therefor shall be 
stated in writing, and the records of such revocation or 
denial shall be deemed public records. Where a license 
ig revoked, before such tenement house can again be 
used for the purposes specified in this section, a new 
license must be obtained, as if no license had previously 
existed. Every tenement house and all the parts thereof 
in which any of the articles named in this section are 
manufactured, altered, repaired or finished shall be 
kept in a clean and sanitary condition and shal] be sub- 
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ject to mspection and examination by the commissioner - 
of labor, for the purpose of ascertaining whether said 
garments or articles or part or parts thereof, are clean 
and free from vermin and every matter of an infectious. 
or contagious nature. An inspection shall be made by 
the commigsioncr of labor of each licensed tenement 
house not less than once in every six months, to deter- 
mine its sanitary condition, and shall include all parts 
of such house and the plumbing thereof. Before mak- 
ing such mspection the commissioner of labor may con- 
sult the records of the local department or board charged 
with the duty of sanitary inspection of tenement houses, 
to determine the frequency of orders issued by such 
departinent or board in relation to the said tenement 
house, smece the last inspection of such building was 
inde by the eommissioner of labor. Whenever the coin- 
missioner of Jabor finds any unsanitary condition in a 
tenement house for which a license has been issued as 
provided in this section, he shall at once issne an order: 
to the owner thereof, directing him to remedy such con- 
dition forthwith. Whenever tle connissioner of labor 
finds uny of the articles specified in this section manu- 
factured, altered, repnired or finished, or in  pro- 
cess thereof, in a room or apartment of a tenement 
house, and such room or apartment is in a filthy eon- 
ditiou, he shall notify the venants thereof to- immedi- 
ately clean the same, and to maintain it in a cleanly con- 
dition at all times; where the commissioner of labor: 
finds such roo or apartment to be habitually kept in 
a filthy condition, he may in his discretion cause to be- 
afhxed to the entrance door of such apartment a placard: 
calling attention to such facts and prohibiting the man- 
ufacturing, alteration, repair or finishing of said articles 
therein. No person, except the commissioner of labor, 
shall remove or deface any such placard so affixed. 
None of the articles specified in this section shall be 


a) 
to 


manufactured, altered, repaired or finished in any rooin. 
or apartment of a tenement house, where. there 13 or 
has been a case of infectious, contagious or communi- 
cable disease in such room or apartments, until such 
time as the loca] department or board of health shall 
‘eertify to the commissioner of labor that such disease 
hhas terminated, and that the said room or apartment has 
been properly «lisinfected, if disinfection after such dis- 
ease is required by the local ordinances, or by the rules 
or regulations of such department or board. None of 
the articles specified im this section shall be manufac- 
tured, altered, repaired, or finished in a part of a cellar 
‘or basement of a tenement honse, which is more than 
one-half of its height below the level of the curb or 
eround outside of or adjoining the same. No person 
shall hire, employ or contract with any person to 
manufacture,. alter,. repair. or. finish. any’ of the 
articles named in this section in any room or apart- 
ment in any tenement house not having a license there- 
for issued as aforesaid. None of the articles specified 
in this section shall be manufactured, altered, repaired, 
or finished in any room or dpartment of a tenement 
house by any person other thau the members of the fam- 
ily living thercin, which shall include a busband and 
wife and their children, or the children of either. 
Nothing in this section contained shall prevent the em- 
ployment of a tailor or seamstress by any person or 
family for the purpose of making, altering, repairing, 
or finishing any article of wearing apparel for the use 
of such person or family. (As amended by ch. 191, L. 
of 1899, and ch. 550, L. of 1904.) 


